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PROBABLE CAUSE HEARINGS (RULE 5.108)

An offender subject to retaking for violations of conditions of supervision that may result in a revocation shall be the afforded the opportunity for a hearing to establish “probable cause” before a neutral and detached hearing officer in or reasonably near the place where the violation occurred.  An offender may waive a hearing if the offender admits to one or more of the significant violations. In the case of a new felony conviction, a copy of the judgment is sufficient to establish probable cause.

The Texas Interstate Compact Office has approved a probable cause hearing packet that Community Supervision and Corrections Departments may use when conducting a hearing. The packet includes forms, and a narration of the hearing procedure.  The packet provides step-by-step instructions to conduct the hearing or waiver instructions.  

The Board of Pardons and Paroles hearing process was used as the model, however, the Board issues subpoenas at the request of the supervising officer.  For CSOs subpoenas it appears that subpoena requests should be made through the District Clerk’s office if needed for these hearings.

PROBABLE CAUSE HEARING OUTLINE

 XE “PROBABLE CAUSE HEARING OUTLINE” 
1) Notice—The office visit one month prior to the hearing

2) Panel comprised of at least one member

3) Template format for hearing

a) Identification of parties for records

b) Opening statements

(a) Department –Community Supervision Officer

(b) Defendant

c) Presentation of evidence/witnesses/documents-Panel members can make inquiries of any parties at any time.

(1) Department

(2) Defendant cross-examine

(3) Defendant 

(4) Department cross-examine

(5) Possible rebuttal if available at the time of the hearing

d) Closing statements

(1) Department

(2) Defendant

e) Decision/Judgment of probable cause. If yes, go to 4). If no, continue supervision.

4) Report of Judgment and Records from Receiving State (RS) to Sending State (SS) within 30 days

a) Template format for report

(1) Time, date, and location

(2) Parties present

(3) Clear, concise summary of

(a) Testimony

(b) Evidence

(c) Decision with recommendation (Majority wins)

(4) Signature of all Panel members on the report.

5) Receipt of notice from sending state sent to receiving state sent within 30 days of Probable Cause Report.

Probable Cause Hearing script XE “Probable Cause Hearing script”  and instructions for filling out the following forms:

1. The hearing process sheet,

2. Additional hearing report process sheets, and

3. The narrative of testimony presented and evidence relied upon in probable cause hearings pursuant to Interstate Commission For Adult Offender Supervision (ICAOS), rules 5.101, 5.103, and 5.108

PRIOR TO CALLING THE HEARING TO ORDER:

1. Review the Violation Report. Determine the necessary elements for each allegation and if any modifications are needed.

2. Start/Test recording device.

3. Determine if there is an attorney representing the Client and whether or not the client has requested witnesses be present and present testimony.

4. If client has an attorney, ensure that the attorney has received a copy of all the documents to be presented at the hearing.

5. Determine if there are any issues that need to be discussed prior to proceeding.

Narration

The hearing officer (or chairman, if more than one members) will read the statements that are in bold in the INTRODUCTION to all those present. The hearing shall be voice recorded

INTRODUCTION

Mr./Ms.__________ (Client)?

Good morning/afternoon (as appropriate)

My name is (chair member #1). I am the hearing officer for these proceedings today.
(The hearing officer(s) introduces him/herself/themselves)

I/we am/are  Hearing Board Member(s) for (county) Community Supervision and Corrections Department. We are here today to conduct a Probable Cause Hearing according to Interstate Commission for Adult Supervision rules 5.101, 5.103, and 5.108.

Mr. /Ms. (client), how do you spell your last name?

What is your current address and PIN (?) number?
(At this point, the designated recorder board member or hearing officer, if there is no board fills out Section 1, Identification of the Hearing Report Process Sheet.)

The chair continues to read:

This hearing is to determine whether (client’s name) has committed three or more significant violation arising from separate incidents that establish a pattern or non-compliance with conditions of his/her release.

My/Our role is to conduct the hearing and determine, based upon the evidence presented, whether or not there is probable cause to believe you violated conditions of supervision.

My/Our findings and recommendations will be announced to you today, presented to you in writing, and sent to the Sending State.

Counsel/Mr. /Ms. (Client), is there anything I/we need to discuss before we start this hearing? 

(Resolve any preliminary matters and call the hearing to order)

At this point, the designated recorder board member should fill in Section 1.A, Offender, Counsel, Supervision Officer and Board Members of the Hearing Report Process Sheet.

I. Opening Statement:

A. This is a probable cause hearing regarding (offender’s name and identification number). This hearing was convened on (Date, time, and place) and is being recorded to preserve the record.

B. Those persons participating are: (Announce for the records all the hearing participants, including the board members)

C. If witnesses are present, identify them by name only. Indicate whom they are testifying for.

D. If observers are present, have them identify themselves and their employer. [Advise observers they are not to speak during the hearing.]

At this point, the hearing officer or designated recorder board member should fill in Section 1.B, List of Witnesses/Observers of the Hearing Report Process Sheet.

The hearing officer continues to read:

II. Oath & Rule:

A. All who may present testimony at this hearing please stand and raise your right hand. Do you solemnly swear or affirm that you will tell the truth in the matters now pending at this hearing? (After Response) You may be seated.  Let the record reflect that all of the witnesses swore or affirmed to tell the truth.

B. All witnesses please step outside and remain there until you are called or dismissed.  Do not talk about this case or your testimony with anyone else during the course of the hearing.

III. Rights:

(If an attorney represents the Client, ask the attorney if the client will waive the reading of his rights into the record. If “YES”, continue with Section IV. If no, continue with paragraph “A” below.)

A. I will now read you your rights.

1. You may hire an attorney.

2. You may have witnesses testify on your behalf; you may make a statement or testify on your own behalf; and you may present any documents or other types of evidence to support your views.  You may ask questions of persons giving adverse information, unless we find good cause for not allowing you to ask questions or confront witnesses.

3. We will determine if probable cause is established then we will either recommend retaking by the sending state, or we may continue you supervision. You will receive a copy of our report.

4. You do not have to make any statement or present any evidence during this hearing.

5. We can use any evidence received during this hearing to make a decision regarding the allegations against you.

6. If any exhibits are offered into evidence, you may examine the exhibits and have them explained to you.

B. Mr. /Ms. (client), do you fully understand these rights? [If the response is affirmative, state:]  Let the record show that Mr. /Ms. (client) answered yes. [If the response is negative, attempt to determine what the client does not understand. If the client has an attorney, recess (turn off the recorder during the recess) for several minutes to allow the attorney to confer with his client. After completion of the consultation (turn the recorder back on), follow paragraph B (above).

At this point, the hearing officer or designated recorder should fill in Sections II.A through II.H. of the Hearing Report Process Sheet.

The hearing officer continues to read:

IV.
Conditions and Marking/Accepting evidence:

A. Mr./Ms. (supervision officer), please submit the Offender Violation Report, the sending state’s Reply to Violation Report, conditions of supervision, and any other documents offered as evidence.

B. (When each document is offered as evidence, state) : Let the record reflect that (describe document) has been marked for identification as Exhibit ____  (Show the document to the client). Do you object this document being offered into evidence?  (If there is no objections to the document/exhibit or if no objections are sustained, state) : Let the record reflect that Exhibit ________ is accepted into evidence.
At this point, the hearing officer or the designated board member recorder needs to fill in Section II.I of the Hearing Report Process Sheet.

Once all the evidence is presented and labeled, the hearing officer continues to read:

V.
Admissions/Denials:

A. Mr. /Ms. (client), it is alleged that you violated (state number) conditions of your supervision. At this time I will read each allegation and ask you to either admit or deny that allegation.  You will be given an opportunity to explain the circumstances later in the hearing.

B. Mr. /Ms. (client), it is alleged that you have violation Condition # (state condition number) by (read allegation). Do you admit or deny the allegation? (Continue for each allegation. After the last allegation is read, summarized the denials and admissions.

VI.
Preparation for Presentation of Evidence (Optional): 

A. For admitted allegations, ask the client if he wishes to waive the Department’s presentation of evidence.

B. If there is more than one allegation, ask the supervision officer if they are interrelated or arise out of a single incident. If so, ask the officer about combining those allegations and evidence of for the sake of expediency.

C. If witnesses are present, ask the supervision officer which alleged violation(s) are the witnesses prepared to testify to, and then address those allegations first.

VII.
Presentation of Evidence:

A. The first allegation we will address is condition of supervision number ________.

--Or—

The combined allegations we will address are conditions of supervision numbers ___ and ___.

NOTE:  For criminal law allegations, ask for status of charge information (court, cause number, court date, grand jury status, etc.) Ask relevant questions—be flexible.

Mr. /Ms. (supervision officer), please present your evidence concerning this allegation (or …these allegations).

1. Supervising officer presents evidence regarding the allegation.

2. Allow the client to question the supervision officer.

3. Allow the panel members to ask clarification questions if needed.

Mr. /Ms (supervision officer), please present any witnesses you have regarding these allegations. [The witness is called]

To the witness:

a) Mr. /Ms. (witness) let me remind you that you are under oath (or administer the oath if not previously sworn).
b) Please state your name for the record.

1. Allow the supervision officer to ask any questions of the witness.

2. Allow the client to ask any questions of the witness.

3. Allow the panel members to ask clarification questions, if needed.

B. Follow the same procedures for each allegation listed on the Offender Violation Report.

VIII.
Anything Further

A. Mr. /Ms. (client) do you have anything further that you wish to say before we close this hearing?

B. Mr. /Ms. (supervision officer), do you have anything further that you wish to say before we close this hearing?

IX.
Brief Recess for Hearing Board Deliberation

State on the record:

We will now take a brief recess to deliberate on the findings of this hearing. Please wait outside until we call you back in to make the announcement of findings.

Turn off the recorder.

At this point, the hearing officer or designated board member recorder, as appropriate should fill in Sections IV., V., and VI. Of the Hearing Report Process Sheet. 

When the deliberation is finished and the Hearing Process Sheet is filled out, the hearing officer reads:

X.
Announcement of Findings:

Turn on the tape recorder.

At this point, make a determination as to whether or not any allegation has been established by probable cause.

If so, say:

I/We find there is probable cause to believe that you have committed at least three significant violations arising from separate incidents that establish a pattern of noncompliance of the conditions of your supervision. [You will now be placed in custody until we receive further notice from the sending state.]

-or, if applicable-

I/We find that probable cause has not been established that you have committed at least three significant violations arising from separate incidents that establish a pattern of noncompliance of the conditions of your supervision.  We will recommend to the sending state that you continue on community supervision.

XI. Closing Statement:

A. Mr. /Ms. (client) we will submit a written report concerning the evidence we have heard, along with our recommendation to the state of ____________. The state of _________ will make their decision regarding your status.

B. Since there is nothing further; this hearing is closed at (state time).

Turn off the tape recorder.

At this point, the hearing officer or  all the board members need to sign the Hearing Report Process Sheet. Then, the board members need to write-up the Narrative of Testimony Presented and Evidence Relied upon in Probable Cause Hearings Pursuant to Interstate Commission for Adult Offender Supervision (ICAOS) Rules 5.101, 5.103, and 5.108. The narrative must be clear, concise statement of the testimony given and the evidence relied upon, not all the evidence presented.

Once the Hearing Report Process Sheet, and, if necessary, the Additional Hearing Report Process Sheets are completed and signed, the narrative is completed and all the evidence is gathered, the tape recording must be burned to a CD.

The whole package: the CD, Hearing Report Process Sheet (and additional sheets, if applicable), the narrative, and the evidence must be copied for our records and the original is sent to the sending state via the Interstate Compact Office.

Attached are examples of the forms to be used in the Probable Cause Hearing Process:

1. Hearing Worksheet

2. Notice of the rights of the Client

3. Hearing Report Process Sheet

4. Additional hearing report Process Sheets

5. Narrative of testimony presented and evidence relied upon.


[image: image2.png]



Probable Cause 

HEARING WORKSHEET XE “HEARING WORKSHEET” 
Date:
__


Start Time: 



End Time: 


Location: 










Client name: 







ID #: 


Attorney: 









Hearing Board Members:







Supervision Officer:






Observers: 
























Witnesses:
























Sworn In: 
 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

Rights:

 FORMCHECKBOX 
 Read
 FORMCHECKBOX 
 Waived

ALLEGATIONS
CSCD EXHIBITS
CLIENT EXHIBITS


A.
1.


B.
2.


C.
3.


D.
4.


E.
5.


F.
6.


G.
7.

Recommendation of Supervision Officer: 







Recommendation of Hearing Board: 








CHECKLIST:

 FORMCHECKBOX 
 Offender Violation Report

 FORMCHECKBOX 
 Hearing Report

 FORMCHECKBOX 
Hearing Report Additional Sheets

 FORMCHECKBOX 
 Exhibits




Notice of the Rights of the Client and Alleged Violations in the Probable Cause Hearing Process in Accordance with ICAOS Rule 5.108(d).

 XE “Notice of the Rights of the Client in the Probable Cause Hearing Process Form” 
I. Identification





Date: 



_______________________     
Name: 






ID #: 



Home Address: 








City: 



   County: 


  TX ________

Zip Code 
_____________
It is alleged that you have violated three or more of the conditions of your supervision. Pursuant to ICAOS Rule 5.108(d), a probable cause hearing will be held on (date) 


 at (location of hearing) 






, at (time) 


. Your rights in the probable cause hearing and retaking process are listed below.

1. You have the right to be personally served with written notice of the conditions of supervision you are accused of violating. That means you have the right to have someone give you written information of what conditions of supervision you are accused of violating ICAOS Rule 5.108(d)(1).

2. You have the right to have a retaking hearing if you are alleged to have committed three significant violations.

3. You have the right to a disclosure of evidence against you. This means you can see everything before the hearing. ICAOS Rule 5.108(d) (2).

4. You may hire an attorney to represent you.

5. You have the right to be heard in person by telling the hearing board what happened and to present evidence, affidavits, letters, and documents in support of your position. ICAOS Rule 5.108(d) (3).

6. You have the right to ask questions of any witnesses and of the supervision officer unless the hearing board specifically finds good cause for not allowing you to do so. ICAOS Rule 5.108(d) (4).

7. You are entitled to be heard regarding the violations alleged against you.

8. You will receive a copy of the report of the hearing from the hearing board.

As indicated by my signature below, I affirm that I have been advised of the place, time, and locations of my probable cause hearing and my rights in the revocation process.

Client: 






Date: 




Witness: 


_____

Date: 






ALLEGED VIOLATIONS OF THE CONDITIONS OF SUPERVISION

You are accused of violating the following conditions of supervision as set out in your Conditions of Supervision:

1. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:


2. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:



3. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:


4. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:



5. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:


6. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:



7. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:


8. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:



9. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:


10. Original Condition:

Special Condition:

Date:

At/About:

Comp/Adj:



CLIENT: 







Date: 


(Signature acknowledging Notification of Allegations)

CLIENT’S ADMISSION to one or more violation(s) is required for waiver of the probable cause hearing.

Condition # 

; Special Condition

:   FORMCHECKBOX 
 Admit 

 
____









Initials

Date

Condition # 

; Special Condition

:   FORMCHECKBOX 
 Admit 

  
____









Initials

Date

Condition # 

; Special Condition

:   FORMCHECKBOX 
 Admit 

  
____









Initials

Date

Condition # 

; Special Condition

:   FORMCHECKBOX 
 Admit 

           ____ 








Initials

Date

Condition # 

; Special Condition

:   FORMCHECKBOX 
 Admit 

            ____









Initials

Date

Condition # 

; Special Condition

:   FORMCHECKBOX 
 Admit 

           ____









Initials

Date

Condition # 

; Special Condition

:   FORMCHECKBOX 
 Admit 

          ____









Initials

Date

Amended/Additional Allegations:

B. WAIVER OF HEARING

1.
I do not want a Probable Cause hearing.  I understand that the Community Supervision Officer has no authority to make promises as to what will happen if I do not have a hearing.  I also understand that only the Sending State can decide what punishment should be given if revoked.  I have not been coerced into signing this waiver, nor have any promises been made to me in exchange for signing the waiver.

Releasee
________________________________________Date _________________________________

Witness
________________________________________Date _________________________________

C. HEARING REQUEST/SCHEDULE

1. I hereby request that a Probable Cause hearing be held.

Releasee
_____________________________________Date _________________________________

Witness
_____________________________________Date _________________________________


____________________________

_____________________________________


 Hearing Location



Date and Time of Hearing




PROBABLE CAUSE HEARING BOARD

HEARING REPORT PROCESS SHEET XE “HEARING REPORT PROCESS SHEET” 
PROBABLE CAUSE HEARINGS PURSUANT TO INTERSTATE COMMISSION FOR ADULT OFFENDER SUPERVISION RULES 5.101, 5.103, AND 5.108

I.
IDENTIFICATION




Date: 




Name: 






ID #:



Home Address: 









City: 



County: 


  TX


Zip Code: ____________
The purpose of the hearing is to determine if probable cause exists to find that the above-named client “has committed three or more significant violations arising from separate incidents that establish a pattern of noncompliance of the conditions of supervision” and decide if the offender must be retaken or ordered ordered returned by the sending state pursuant to ICAOS Rules 5.101, 5.103, and 5.108.

A. Client Counsel, Supervision Office, and Board Members:

Name
Address
Title/Position


Same as above
Supervision Client


Phone: (     )        -      
Attorney (circle one)

· Appointed

· Retained

· Pro Bono



Supervision Officer (circle one)

· Supervising

· Agent



Hearing Board Chairperson



Hearing Board Member



Hearing Board Member

·   [Attach additional sheets, if necessary]

B. List of Witnesses/Observers:

Name
Title/Position/Relationship
Witness for



Offender
CSCD


























· [Attach additional sheets, if necessary]

II.
PRELIMINARY MATTERS AND EVIDENTIARY PHASE

The client was represented by counsel.
 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

A. The Probable Cause Hearing Board swore all persons who participated in the Hearing to tell the truth.

The Rule of Separation of witnesses 
 FORMCHECKBOX 
 was

 FORMCHECKBOX 
 was not  invoked

B. Rights of the client:

· The client waived reading of his/her rights.
 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

· Rights were read and reviewed with the offender who voiced an understanding of the same.  FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

· The Offender Report was previously reviewed with the client:
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

C. The purpose of the hearing and its implications were explained to the clients who voiced an understanding of his/her rights.

D. There 
 FORMCHECKBOX 
 was

 FORMCHECKBOX 
 was not a challenge on the neutrality of any/all of the hearing board members.

E. Amendment/Additions to Allegations listed on the Violation Report

 FORMCHECKBOX 
 None;

 FORMCHECKBOX 
 As follows:

F. Other Preliminary Matters:

 FORMCHECKBOX 
 None;

 FORMCHECKBOX 
 As follows:

G. Additional Information/Status of Criminal Law Charges:
 FORMCHECKBOX 
 None;

 FORMCHECKBOX 
 As follows:

H. Motions/Objections and Rulings/Determination made during the Hearing:


 FORMCHECKBOX 
 None;

 FORMCHECKBOX 
 As follows:

I. The following items and documents were accepted as exhibits and marked as follows:

CSCDs Exhibits

A.  Notice of Rights of the Client and Violation Report

B.Conditions of Supervision and Special Conditions of Supervision

C.

D.

E. 

Client Exhibits
A.

B.

C.

D.

E.

F.

[Attach additional sheets, if necessary]

III.
HEARING BOARD’S COMMENTS:
 FORMCHECKBOX 
 None
 FORMCHECKBOX 
 As Follows:

IV. HEARING BOARD’S FINDINGS OF FACT AND CONCLUSIONS OF LAW:

A.
We find from Exhibit A that the offender is under the authority of the 


County Community Supervision & Corrections Department and is subject to and knowledgeable of the rules/conditions of his/her supervision conditions

B.
Regarding the alleged Condition(s) # 
; Special Condition(s) 


 , violation(s), we relied on the following information:

C.
Regarding the alleged Condition(s) # 
; Special Condition(s) 


 , violation(s), we relied on the following information:

D.
Regarding the alleged Condition(s) # 
; Special Condition(s) 


 , violation(s), we relied on the following information:

E.
Regarding the alleged Condition(s) # 
; Special Condition(s) 


  violation(s), we relied on the following information:

F.
Regarding the alleged Condition(s) # 
; Special Condition(s) 


 , violation(s), we relied on the following information:

[Add additional sheets, if necessary]

G.
We conclude the client 
 FORMCHECKBOX 
 did

 FORMCHECKBOX 
 did not violate Condition(s) # 



 and Special Condition(s) # 


 

V. Recommendations:

A.
Supervision Officer’s Recommendation:


 FORMCHECKBOX 
 Proceed with Retaking


 FORMCHECKBOX 
 Continue Supervision under the   FORMCHECKBOX 
 same
 FORMCHECKBOX 
 modified conditions

B. Hearing Board’s Recommendation:

 FORMCHECKBOX 
 Proceed with Retaking

 FORMCHECKBOX 
 Continue Supervision under the    FORMCHECKBOX 
 same
 FORMCHECKBOX 
 modified conditions

 FORMCHECKBOX 
 No recommendation made. Reason:

VI. ATTACHMENTS:

 FORMCHECKBOX 
 Exhibits listed in II. I. above.

 FORMCHECKBOX 
 Supplemental Pages, if required.

 FORMCHECKBOX 
 CD of the Hearing

 FORMCHECKBOX 
 Copy of Offender Violation Report

 FORMCHECKBOX 
 

 FORMCHECKBOX 
 

Submitted by the Hearing Officer:

Name: 






____________________________________  

Name:_______________________________  

____________________________________  

Name:_______________________________  

____________________________________

If there is a hearing board, include the names of all board members.




PROBABLE CAUSE HEARING BOARD

1 NARRATIVE XE “PROBABLE CAUSE HEARING BOARD FORM” 
Narrative of testimony presented and evidence relied upon in probable cause hearings pursuant to Interstate Commission for Adult Offender Supervision (ICAOS) Rules 5.101, 5.103, and 5.108.

I.
IDENTIFICATION




Date: 



Name: 







ID #:



Home Address: 






​​​

City: 



County: 


TX


Zip Code: 



HEARING PREPARATION

I.
KEEPING A CALENDAR

Hearing Officers are responsible for updating their calendar of scheduling information.

II.
SUPPLIES

Hearing Officers should always have the following available at each hearing:

A.   Two tape recorders, an extension cord with adapters, and working batteries;


B.   At least two tapes for each scheduled hearing;

C.
At least two working pens;

D.
Two writing pads for note taking;

E.
Business cards and phone numbers for their Supervisor and CSCD Director;

F.   A folder, which contains at least two each of the following:

1. Continuance

2. One copy of the hearing script 

3. One copy of uniform allegations & elements of proof 

4.   Tape labels

III.
REVIEW THE NOTICE OF RIGHTS, IF AVAILABLE

Hearing Officers should receive a copy of the Notice of Rights and Alleged Violations and copies of any written documents that will be presented at the hearing.  The CSO is responsible for providing copies of documents to all interested parties prior to the hearing. Hearing Officers should avoid receiving ex parte information or engaging in ex parte conversations.  Once Hearing Officers have the documents, they can review the information to determine what elements are required.

Elements of technical violations can be obtained from Uniform Allegations attached as part of this packet, and essential elements for law violations are found in the Texas Penal Code.  

IV.
REVIEW PRELIMINARY HEARING REPORT

Hearing Officers should review any prior hearing report, whether completed by that Hearing Officer or another.  Bear in mind that the hearing report has not been accepted into evidence, and may not be relied upon until it is accepted.  Review of the report is strictly for understanding the allegations and issues surrounding the evidence or defense of the allegations.  It saves the Hearing Officer the time of reading the report once it is accepted into evidence.

V.
PREPARING TAPE LABELS

Most hearings proceed as scheduled.  A Hearing Officer should complete the tape labels prior to the hearing convening, to save time. Ensure that the tape label correctly reflects: 1) Name of the Offender (last, first and M.I.), 2) SID Number or Date of Birth, 3) Type of Hearing  (PCH), 4) Date of the Hearing, Location, 5) Name of Hearing Officer, Tape Number ______ of________.

VI.
VERIFYING HEARING LOCATIONS

Typically, one day prior to the hearing, the Hearing Officer should confirm that the offender is still in custody at the scheduled location.  Since the CSO, if any, is to make the same inquiry pursuant to their guidelines, the Hearing Officer may check with the CSO, or call himself to confirm the information.  If the offender has been moved to another facility nearby, the hearing may still be convened, as long as all the parties receive notice and are present.  If the parties or witnesses cannot be reached, the hearing should be rescheduled.

ROLE OF HEARING PARTICIPANTS

Each hearing participant has a role in the process.  The Hearing Officer is responsible for maintaining control and establishing an atmosphere in the hearing room, that allows each participant to fulfill his role.

I HEARING OFFICER

· The source of the Hearing Officer’s authority to conduct hearings on behalf of a sending state is found in Rule 5.108 of the Rules of the Interstate Commission for Adult Offender Supervision.  The Hearing Officer is responsible for demonstrating an appropriate professional demeanor at all times.


A.
NEUTRAL AND DETACHED FACT FINDER

A Hearing Officer is first and foremost, a neutral and detached fact finder, who is designated by the Community Supervision and Corrections Department to conduct hearings on their behalf.  The Hearing Officer’s first priority is to ascertain the relevant facts in the case.  It is the Officer’s duty to present state’s evidence in the case.


B.
SKILLED EXAMINER


As a fact finder, the Hearing Officer must develop the skills to effectively elicit information from participants.  Further, the Hearing Officer must be able to identify pertinent information and assess credibility of witnesses offering testimony. The Hearing Officer must be able to divorce fact from feeling in order to rule objectively, and maintain a critical analytical ability at all times.

C. 
AVOID THE APPEARANCE OF IMPROPRIETY

The Hearing Officer must not engage in ex parte communications. Ex parte arises when one hearing participant talks with the Hearing Officer about the facts of the allegations without the presence of the other participants.  Ex parte communications can take place before, during or after the hearing. The Hearing Officer must be firm in explaining to participants that he cannot discuss the facts of the case unless all necessary parties are present.   Likewise, the Hearing Officer should be careful to avoid claims of partiality, which invariably arise if the Hearing Officer shows favor to one participant, no matter how slight.  The Hearing Officer should exercise due diligence in not agreeing to “do lunch” with the CSO presenting the case, an attorney or any of the participants.  The Hearing Officer should not car-pool to the hearing site, or engage in idle banter with either party, unless exceptional circumstances exist.  If there is any question raised regarding the importance of the appearance of fairness or impartiality, it should be directed to your Community Supervision and Corrections Department director or his designee.  

D.
LEADERSHIP

Leadership connotes a wide range of skills brought to bear upon the pre- revocation hearing process, such that those who are participants in the process regard the Hearing Officer with respect, and will, based on that respect, act appropriately.

E.
FAIRNESS

Consistency in the manner each participant is treated during the hearing without regard to that participant’s position or testimony.  Specifically, allows the participant to carry out their role of testifying, advocating, objecting, etc.


F.
COURTESY

Respect toward all participants without regard to the attitude, situation, veracity of witnesses, or the Hearing Officer’s personal feelings toward that participant.  Hearing Officers should avoid creating the appearance of collusion or familiarity with any of the hearing participants during the hearing process.

F.
SAFETY

Concern for the well being of each participant, which is demonstrated as a priority toward all participants.

G.
ASSISTANCE

Rendered to all participants, including unrepresented Offenders attempting to question a witness, attorneys unfamiliar with the hearing procedures, witnesses who need encouragement to testify, supervising officers not versed in presenting evidence at hearings, and family members of Offenders who do not understand the process, etc.

H.
ETIQUETTE

It is important for the Hearing Officer to maintain their character and role in the proceeding.  Refrain from eating, chewing of gum, or any activity during the conduct of the hearing not afforded to others.

II.
COMMUNITY SUPERVISION OFFICER

The Community Supervision Officer (CSO) is tasked with bringing forth to the Hearing Officer, the evidence to support the allegations.  He also has the duty to produce evidence, which is exculpatory in nature (exculpatory evidence tends to show the Offender did not commit a violation).

During the hearing, the CSO is to follow instructions given by the Hearing Officer.  The Hearing Officer shall not burden the CSO with frivolous requests, but the Hearing Officer may instruct the CSO to obtain information which is within the duty of the CSO to gather, e.g., the status of charges, ascertain whether a witness is en route to the hearing room, etc.  The Hearing Officer may also instruct the CSO to gather additional information or witnesses with knowledge of relevant facts to assist in the clarification of issues for the hearing panel.  For example, if at the Probable Cause Hearing an Offender testifies that he reported and signed the reporting log, but the evidence offered reflects he did not report, the Hearing Officer could instruct the CSO to check the reporting logs and bring a copy of the log for the day Offender claims to have reported.  That is a reasonable request by the Hearing Officer, particularly since the Offender will not have access to the logbook. Similarly, if it is learned through the testimony of one witness that another person may have knowledge of additional pertinent facts, the Hearing Officer at his discretion, may continue the hearing so that the CSO can initiate procedures to subpoena the person.
III.
ATTORNEY

The attorney has a duty to zealously represent his client.  It is his duty to make objections and to subject adverse witnesses to rigorous cross-examination on behalf of his client.  It is also the duty of the attorney to behave at all times in an ethical and respectful manner; zealous representation does not permit the abuse of witnesses.

The attorney should be prepared to examine witnesses, present witnesses and to address the allegations.  Many attorneys are not familiar with the pre-revocation hearing process, so it is appropriate for the Hearing Officer to guide the attorney through the procedural nuances of the hearing.  

IV.
WITNESSES


It is the duty of the witnesses to provide testimony regarding the allegations or adjustment of the Offender.  Witnesses provide both exculpatory (friendly) testimony and testimony which implicates the Offender adversely. Witnesses are to follow instructions given to them by the Hearing Officer, including whether to wait outside the hearing room, whether to respond to a question, to refrain from discussing the facts with other witnesses, etc.

V.
OFFENDER

The Offender does not have the burden of proof on any allegation and does not have to answer any questions.  He may ask direct and cross‑examination questions of the witnesses unless represented by an attorney.  The Offender may testify in his own behalf and present any documentary evidence that supports his position.  He may make objections and motions, or otherwise express concern over procedures or evidence, which the Hearing Officer should clarify for the record as a formal objection or motion, and proceed to rule upon.  If represented by an attorney, the Offender must allow the attorney to act as the advocate.

An Offender who disrupts the hearing process should be warned that he will be removed if he continues to be disruptive.

VI.
OBSERVERS

The role of the observer is to watch the proceeding.  The observer may not interrupt or interject during the proceedings.  Observers who disrupt the proceeding are subject to removal from the hearing room.  Contingent upon the severity or offensiveness of the disruption, a prior warning may not be indicated or necessary for removal.

HANDLING OBJECTIONS AND MOTIONS

It is the Hearing Officer’s duty to rule on objections and motions during the hearing and to accurately include all such objections, motions and rulings in the written hearing report.  It is not necessary, and is not advisable, that the Hearing Officer announces the reason for his ruling.  The exception is that “good cause” rulings must be made on the record and the reasons for the finding made clear in the written report. Prior to ruling, it is essential that the Hearing Officer fully understand the specific objection or motion.

Objections fall into three broad categories: to the procedures leading up to or during the hearing, to the admission of evidence and to the mode of examination.  Motions focus mainly on procedure, the constitutionality of the admission of evidence and requests for relief.

The Hearing Officer shall rule on all motions and objections prior to concluding that phase of the hearing.

I.
DEFINITIONS

A.OBJECTION

A legal complaint intended to point out the inequity, unfairness or illegality of a procedure or acceptance of evidence.  The Offender, or Offender’s attorney, may make objections; Community Supervision Officers may NOT make objections.

B.
MOTION

A legal request that the Hearing Officer take a certain action prior to, during or after the hearing in regard to proceedings, evidence, or disposition of the case.  Motions may be oral or written.

II.
COMMON OBJECTIONS

NOTE: This list is not all-inclusive.


A.
TO PROCEDURES (PROCEDURAL OBJECTION) 

1. Improper Notice of Hearing ‑ offender (but not necessarily his attorney) is entitled to three (3) days notice for a Probable cause hearing.

2. Improper Notice of Additional Allegation(s) ‑ offender is entitled to three (3) days notice for allegations added prior to a Probable Cause hearing.  Offender may elect to waive minimum time notices.

3. Evidence not Disclosed Prior to Hearing ‑ as soon as practicable CSOs are to provide Offenders with evidence intended to be produced at the hearing.  

4. Insufficient Time Allotted to Allow Adequate Preparation Between Attorney Appointment and Hearing Date ‑ determine merit on a case-by-case basis. Complex issues with multiple witnesses may require additional preparation.  You may take testimony from all the state’s witnesses before deciding whether a continuance should be granted.

5. Insufficient Time Allotted to Allow Adequate Preparation Between Attorney Being Retained and Hearing Date ‑ generally, the attorney has done so at his peril.  Determine whether the Offender procrastinated with the intent to delay the hearing.

6. Requested Subpoenas Were Not Issued or Served ‑ see General Guidelines, Section C, below (When a Witness is Missing).

7. Challenges to Neutrality of Hearing Officer  - determine the specific cause for the objection that you are not neutral.

8. An Interpreter Has Not Been Provided ‑ if the Offender lacks the language skills, grant a continuance or recess so that an interpreter can be obtained.  Determine from the CSO whether the Offender has been reporting and speaking English when reporting. (See section on SPECIAL SITUATIONS). 


B.
TO EVIDENCE AND EXAMINATION OR TESTIMONY OF WITNESSES

1. Physical and Demonstrative Evidence

a) Contains Hearsay - overrule if any part of the document or physical evidence is admissible.  Remember that admissibility does not equal reliability and do not rely on unsupported hearsay for which there is no exception, unless it is a type generally relied upon (e.g., death certificate).

b) Irrelevant ‑ if true, sustain the objection but retain the marked exhibit as an administrative document.  Do not rely on it. 

c) Privileged - clarify which privilege is being asserted (attorney-client, patient-physician, clergy, etc.).  You may need to make an “in camera” inspection of the documents.  “In camera” indicates that you are the only one (other than the person offering the document into evidence) who views the material.  While conducting an “in camera” inspection, do not reveal sensitive content information on the record (while the tape recorder is running).  If you believe a privilege exists, sustain the objection and “seal” (i.e., place it in a separate envelope which is attached to the hearing report) the documents for inclusion with the hearing report.  If you do not believe a privilege exists, overrule the objection and allow all parties to view the documents.

d) Not Properly Authenticated ‑ determine whether the notarization is complete, or whether the document was created in the normal course of business and worthy of trust that it was created by the source (this does not address whether information contained therein is accurate).

e) Proper Foundation Has Not Been Laid for Admission into Evidence ‑ hold objection in abeyance to determine whether the witness can explain what the evidence relates (i.e., that a photo shows the victim’s injuries ‑ it is not necessary to know who took the photo or whether the person knew how to operate a camera).  If no one can explain the source of the evidence, there is no basis for the Hearing Officer to rely upon it and the objection should be sustained.  Keep the door open for a later witness to explain the evidence, and overrule the objection, if appropriate, should the situation change during the hearing.    

f) Inaccurate or Incorrect ‑ have the inaccurate information specifically identified. If it affects only a portion of the document, overrule the objection but do not rely on inaccurate information in making your findings.  If it affects the entire document, you may sustain the objection; however, include the marked exhibit with your report (do not rely on it). 

2. Testimony

a) Hearsay ‑ sustain unless the hearsay fits an exception, or is of a type generally relied upon.  When in doubt, you may hold your ruling in abeyance or accept the hearsay, but provide a Hearing Officer comment if you do not rely upon it.

b) Non‑responsive ‑ if so, sustain and ask the witness to respond only to the question asked.  If the answer is responsive, then overrule the objection.

c) Inflammatory or Prejudicial ‑ overrule.

d) Speculative ‑ overrule if the speculation would add to your understanding of the allegation.

e) Bolstering ‑ overrule.

f) Witness Unqualified ‑ determine whether subject matter is one within the person’s knowledge even if that witness is not considered an “expert” in the community.  For instance, a witness can testify that an arm was broken even if that person is not a medical doctor if they have seen or experienced other broken bones.

g) Leading ‑ sustain unless the questions are intended to legitimately propel the witness forward to the event (e.g. ask the officer whether he responded to a DWI stop on date such and such at place such and such), or the questions are propounded to a person of limited skills such that some leading is justified.

h) Calls for Speculation ‑ overrule if the speculation would add to your understanding of the case.

i) Compound ‑ sustain, but break the question down into its respective parts for the witness to answer.

j) Argumentative ‑ sustain if appropriate.

k) Violates Right Against Self-incrimination ‑ overrule if the witness is the Offender who voluntarily testified to the allegation on direct examination; if the witness is a co‑defendant, notify him of his right not to incriminate himself and extend him the opportunity to speak with counsel of his choice regarding the matter.

l) Calls for Expert Opinion ‑ determine whether subject matter is one within the person’s knowledge even if that witness is not considered an “expert” in the community.  For instance, a witness can testify that an arm was broken even if that person is not a medical doctor if they have seen or experienced other broken bones.

3. Miscellaneous

a. Expulsion From Hearing – overrule, but make sure you have made a good “record” on the tape, of why the person is being expelled.  There should be one warning before the expulsion unless the behavior is so outrageous or dangerous that immediate removal is required. 

b. Hearing Officer’s Rulings Incorrect ‑ overrule.

c. Fourth Amendment Motion or Objection to Illegal Search/ Seizure -overrule.

III.
COMMON MOTIONS


A.
PRE‑HEARING RELIEF

1. Attacks on Warrant Issuance ‑ deny.

2. Continuance Needed ‑ see Continuance section

3. Request for Three (3) Member Panel to Preside, Instead of a Hearing Officer ‑ deny.

4. Disclosures of Evidence - grant and instruct CSO to turn over copies of any evidence, which the CSO intends to present during the hearing.


B.
HEARING RELIEF

1. Continuance ‑ see Continuance section.

2. Directed Verdict ‑ deny, make announcement whether any allegation sustained per usual instructions.

3. Disclosures of Evidence - grant and instruct CSO to submit evidence unless it is privileged.  If the witness is a law enforcement officer who elects to allow his offense report to be reviewed, advise the attorney that he may review it, but a copy will not be made available to him unless the officer indicates it is acceptable for the report to be entered into evidence.  The offense report will not be taken from the hearing room and will be returned to the witness at the conclusion of his testimony.

4. Striking Testimony ‑ deny, but if testimony should not be considered, you may tell the defense that you will not consider it.

5. Offer of Proof ‑ allow as a means for the attorney to show the importance of a witness’s testimony.  Offers of proof may take verbal or written form.

6. Challenges to Neutrality of Hearing Officer ‑ determine the specific cause for the objection that you are not neutral.  Deny the motion unless you were also the supervising CSO.

7. Challenges to Interpreter ‑ determine interpreter’s ability to properly interpret language.  When in doubt, recess or continue the hearing for another interpreter.

8. Offender’s Removal From Hearing Room to Establish Identification ‑ allow, if possible, and have the witness describe the Offender to you.  Some people have no sense of weight or height, but they will recognize the perpetrator when they see him.

9. Recess ‑ grant as appropriate and needed.

10. Change of Venue (Move location of hearing) ‑ deny except under unusual cases (e.g., a witness is across the street and cannot testify outside of his office, so the hearing [minus the Offender, with permission of the attorney] goes to the witness).

11. Allow/Disallow Observers ‑ generally allow observers, but the facility will control the number and whether any are allowed, so deference to the hearing site facility controls the determination.

12. Allow/Disallow Television Recording ‑ should generally disallow since cameras affect behavior.

13. Remove Physical Restraints on Offender ‑ deny since restraints are placed by the facility based on their assessment of security requirements.

14. Psychological Examination of Offender ‑ deny since competency is not in question for purposes of revocation generally.

IV.
GENERAL GUIDELINES FOR MAKING RULINGS ON MOTIONS AND OBJECTIONS


A.
WHEN PROCEDURES HAVE BEEN VIOLATED

1. Attempt to cure the procedural violation during the hearing, particularly if it relates to not receiving documentation or notice of testifying witnesses.

a. Will a recess give the Offender or attorney time to examine the evidence, and adequately challenge or prepare cross-examination questions?

b. Is it the type of witness the Offender would have or should have, anticipated being at the hearing anyway?

c. When did the Supervising Officer receive the document or information about the witness?  Did the officer attempt to provide it in a timely manner?

2. Does the procedural violation affect the Department’s operation?  Since warrants are issued by the authority of the Judge and DA, the Judge or DA is responsible for the withdrawal of the warrant.  Even if the warrant is withdrawn, the Offender has the right to a hearing; therefore, the Hearing Officer should proceed with the hearing despite the procedural warrant withdrawal by the Judge or DA.

3. Is the procedural violation in relation to inadequate notice of the hearing, or inadequate notice of an added allegation?

a. If the appropriate three (3) days notice (Preliminary), day’s notice of the hearing was not given, the hearing MUST be continued UNLESS the Offender waives the minimum time notice.

b. If the appropriate three (3) days notice (Preliminary), of an added allegation was not given, that allegation cannot be discussed unless the Offender waives the minimum time notice.

4.
Is the procedural violation based on an alternative interpretation of the Compact Rules or a statute?

 “Alternate” interpretations should be disregarded.  A Court, not the Hearing Officer may ultimately decide the validity of such a motion or objection.  Do not waste time debating the issue during the hearing.


B.
WHEN TESTIMONY IS CHALLENGED

1. Denial of Confrontation and Cross-examination –An adverse witness must be produced absent “ good cause”.  There must be a specific finding of “ good cause “ to deny the confrontation such as the case for example when there is a fearful witness. The “ good cause ” analysis asks two questions: is the evidence sought to be admitted reliable; and does surrounding evidence in the case render the hearsay reliable.  If so overrule and enter a finding that there is “ good cause” to deny the confrontation and cross examination.

2. Hearsay ‑ overrule since hearsay is admissible, but remember that admissibility does not equate to reliability.

3. Opinion Being Rendered by Someone Who is not an Expert ‑ determine whether the topic is one within the general knowledge or whether only a person trained in that area would have the expertise to comment on the methods and accuracy of the results.

4. Nonresponsive, Inflammatory, Prejudicial ‑ sustain if legitimate, deny if not.  Ask the witness to refrain from making comments, which are not requested.


C.WHEN A WITNESS IS MISSING

1. Determine whether the witness was one the State should have subpoenaed without a defense request.

a. If the witness is a “friendly” witness, determine whether the Offender made a timely request for that witness’s presence.

b.
Determine whether, absent a timely request, fundamental fairness dictates that the hearing be continued for that witness’s testimony.

2.
Determine whether the witness is a “necessary” or “non‑necessary” witness.

a. If essential, either make a “good cause” determination as appropriate or continue the hearing, so that witnesses may appear. Take the testimony of all the other witnesses who are present before continuing the hearing, and address all other allegations that may be addressed without that witness.  You may determine that it is not worth the effort of obtaining the witness on that allegation, based on whether other allegations are sustained.

b. If non‑essential, allow the Offender or the attorney, to make an offer of proof regarding the importance of that witness, and to what the witness would have testified.  The offer of proof may have a bearing on whether the witness is essential.  If it does, see “a,” above.  If it appears the witness will add nothing substantive to the hearing, or if the Offender is unable to articulate what evidence the witness could or would offer, make a “good cause” determination.  Ensure your “good cause” determination reflects what information was offered during the “offer of proof” so that reviewers can rely on your judgment call that good cause exists to deny confrontation and cross examination.

V.
ATTORNEY CONDUCT

An attorney has a duty to zealously represent his client.  It is also the duty of the attorney to behave at all times in an ethical and respectful manner.  It is helpful to maintain control using a calm demeanor, while allowing the attorney to have the latitude to represent his client.  If the attorney gets loud and appears upset, the Hearing Officer may intercede and remind him that he does not have to raise his voice to be heard.  A recess may be called to help to reduce tension and calm the atmosphere.  Attorneys who believe that they are being treated fairly are often less likely to become offensive.  A tactic for some attorneys can be to challenge the Hearing Officer in an attempt to upset the Hearing Officer and gain control of the hearing.   Therefore, the Hearing Officer is most effective by remaining calm, as he addresses each objection or motion.  In extremely rare circumstances, a formal warning may be given on the record.  The attorney can be removed only as a last resort, and these situations will receive careful review.

Some attorney behaviors might warrant future review.  If seriously concerned about Attorney behavior, contact the State Bar of Texas.

CONTINUANCES

Depending on the circumstances, a continuance may be granted upon the motion of any party, or sua sponte by the Hearing Officer (i.e. it is done based upon the Hearing Officer’s discretionary power and without either party’s request).  Subject to the guidelines set forth below, continuances may be granted after a hearing has been convened.  Hearings that are not convened, but continued for another date are considered to be rescheduled hearings. 

A continuance does NOT entitle the Offender to an additional three (3) days notice for a Probable cause hearing.  Those notices apply only to the initial setting of the hearing.

A continuance lasting in duration less than 24 hours is considered a recess. Witnesses are not re‑subpoenaed for a recess; they are subject to the same subpoena that secured their attendance at the hearing.  They should be notified of their duty to reappear at the time the recess is taken.

I.
DEFINITIONS

A.
RECESS

A hearing that is convened, but which is subsequently paused for less than 24 hours.


B
CONTINUANCE

A scheduled hearing that is convened but not completed, and is scheduled to reconvene on a date that is more than 24 hours from the date originally convened.


C.
CANCELLATION

A scheduled hearing that is not convened because a pre‑hearing decision was made to take an alternative action.

D.
RESCHEDULED

A hearing that is not convened, but set for a subsequent date.

E.
 MINIMUM TIME NOTICE

An Offender is entitled to three (3) calendar days’ notice prior to the conduct of a Probable cause hearing.  This notice applies only to the initial setting of each hearing.

II.
PROCEDURES


A.
RECESS

A Hearing Officer should announce the time the hearing was recessed on the record and announce the time upon reconvening the hearing.  If the recess is more than one (1) hour in duration, a comment indicating the reason for the recess should be indicated in the hearing report.  A Hearing Officer is the sole authority for granting a recess.


B.
RESCHEDULE

A hearing that, pursuant to the granting of an advance request, is not convened on the scheduled date, and is rescheduled for another date is considered rescheduled for reporting purposes.  A Hearing Officer is to submit a Continuance/Rescheduling of Administrative Release form), completing, as applicable, Sections 1., 2.(a), (b), or (c).


C.
CONTINUANCE
A hearing that is convened, but the continuance decision is made prior to or after entering the evidentiary phase of the hearing is considered continued.  A Hearing Officer is to submit a Continuance/Rescheduling Of Administrative Release form, citing the reason(s) for granting the continuance and any instructions issued in Section 2.c.

NOTE: A HEARING OFFICER IS THE SOLE AUTHORITY FOR GRANTING A CONTINUANCE. CONTINUANCES SHOULD BE FOR AS BRIEF A PERIOD OF TIME AS PRACTICABLE.

Rescheduling Responsibility:

Following a continuance, the Hearing Officer is responsible for rescheduling hearings and indicating the date, time and location of the rescheduled hearing in the hearing report.  The Hearing Officer will bring to his Supervisor’s attention, information that a hearing was continued and the hearing date reset.  When possible, the scheduling of the next setting for the continued hearing should be coordinated with the Offender’s attorney to maximize the likelihood that the attorney will be available.  The new hearing date and time should be announced on the record prior to adjourning.

III.
DISCUSSION:


A.
POSSIBLE REASONS FOR RESCHEDULING OR GRANTING CONTINUANCES

The below listed reasons are not intended to be all-inclusive with respect to being the only circumstances under which a Hearing Officer may grant a continuance:

1.
MINIMUM TIME NOTICE

The initial setting of the hearing does not satisfy the minimum time notice requirement ‑ The Hearing Officer may not proceed with the hearing unless the Offender executes a (Minimum Time Waiver form – see Minimum Time Waiver form attached to this section).  If the Offender does not want to waive the minimum time notice, a Hearing Officer must grant a continuance.

2.
REQUEST BY ATTORNEY THREE DAYS IN ADVANCE

A Hearing Officer should grant reasonable requests of the Offender’s attorney, three (3) days or more in advance of the scheduled hearing date.  This is provided the attorney submits the request, in writing, by submission of a completed (Request for Continuance/Reschedule form – see  attached Request for Continuance/Reschedule following this section) and states reason for continuance.  The attorney should be instructed to fax the completed form to the Hearing Officer’s attention.  The Hearing Officer must submit the completed form as an attachment to the Hearing Report.

Should the attorney fail to provide the Hearing Officer with the Request for Continuance/Reschedule form prior to the scheduled hearing date and time, the hearing should be convened as scheduled. Should the attorney fail to appear, the instructions indicated in F below should be followed.

2.
REQUEST BY ATTORNEY LESS THAN THREE DAYS IN ADVANCE OF SCHEDULED HEARING DATE

Emergencies (illness, death, etc.) excluded, the attorney is to be advised to make an appearance at the scheduled hearing and make an “on the record” motion for continuance.  Legitimate emergency requests may be handled in the same manner described in B above.

3.
ESSENTIAL WITNESS

Information is developed during the course of a hearing indicating that t
here is an essential witness, who had not been subpoenaed or who was subpoenaed but failed to appear, able to provide essential facts concerning the case.

4.
OFFENDER NEEDS STATE APPOINTED ATTORNEY

Hearing Officer determines Offender requires the assistance of a state appointed attorney.

5.
OFFENDER’S ATTORNEY FAILS TO APPEAR WITHOUT NOTICE

If Offender’s attorney fails to appear without advance notice, if possible, determine and indicate the reason in the report for the non‑appearance.

a.
With respect to state appointed attorneys, a new attorney should be appointed if the attorney fails to appear more than once without providing notice.

b.
With respect to retained attorneys, the Offender should be advised that the next scheduled hearing would proceed with or without the presence of the attorney.

6.
ATTORNEY NOT GIVEN TIME TO PREPARE

The Minimum Time Notice applies to notice received by the Offender, not his attorney. If Offender’s attorney was not given adequate time to prepare, many times it can be resolved by allowing a recess for the Offender’s attorney to review evidence and talk to his client.

7.
EVIDENCE AND WITNESSES NOT PROPERLY DISCLOSED

In some instances, documentary evidence and/or names of intended witnesses were not properly disclosed to the Offender or his attorney, as applicable, in advance of the hearing.  In general, disclosure will occur no less than three (3) days in advance of a Preliminary hearing. 

8.
PROSECUTORIAL REQUEST FOR CONTINUANCE

Occasionally, a prosecuting attorney who represents the state in a felony criminal case that is related to one of the allegations, may request that the allegation not be addressed at the hearing, or that the hearing be continued until after a criminal trial is held.

a) If the prosecutor has not forwarded a written request that the criminal offense and related allegations not be addressed at the hearing, the hearing should proceed as scheduled with all allegations being addressed.

b) If the prosecutor made a written request that the criminal offense and related allegations not be addressed at the hearing, the Hearing Officer has the authority not to proceed to a hearing, until the charges are disposed of (Rule 5.101)).  

c) If the prosecutor made a written request that the criminal offense and related allegations not be addressed at the hearing, and a hearing has already been scheduled, the CSO can request, through the CSCD’s chain of command, that the scheduled hearing be cancelled. 

d) If the CSO advises the Hearing Officer that a request to cancel the scheduled hearing has been made for the above noted reason, the Hearing Officer should make an inquiry, through the CSO, to include contact with the District Attorney’s office, if necessary, to determine the status of the request and proceed accordingly.  If the request has been received, but not processed, the hearing should proceed as discussed in I.1. above.

NOTE:  A PROSECUTOR MAY REMAIN AT THE HEARING BUT WILL SIMPLY HAVE OBSERVER STATUS.




Probable Cause Hearings Process
CONTINUANCE / RESCHEDULING OF ADMINISTRATIVE RELEASE

 FORMCHECKBOX 
 Probable Cause Hearing   

DATE:
________________________

NAME: ______________________________________TDCJ#:________________________

HOME ADDRESS: ________________________________________________________________________

CITY: __________________________COUNTY: ________________________
TX 


ZIP CODE: ____________

ATTORNEY: ______________________________________________
 FORMCHECKBOX 
 APPOINTED
 FORMCHECKBOX 
 RETAINED

SCHEDULED DATE OF HEARING: _____________________________
TIME: ______________________

1. Hearing was  FORMCHECKBOX 
 Convened  FORMCHECKBOX 
 Not Convened.


2. The Hearing was continued/rescheduled based upon the motion/request, dated _______________________, from:

 FORMCHECKBOX 
 Attorney

 FORMCHECKBOX 
 Offender
 FORMCHECKBOX 
 Supervising Officer

 FORMCHECKBOX 
 Hearing Officer:

a)  FORMCHECKBOX 
  Offender’s Attorney, advised that he/she would be unavailable for the hearing due to:

____________________________________________________________________________________________________________________________________________________________________________

b)  FORMCHECKBOX 
  Offender’s Attorney failed to appear without prior notice having been given.  If the attorney was retained, Offender was advised they should be prepared for the next scheduled hearing to proceed with or without the presence of the attorney.

c)  FORMCHECKBOX 
  Other: _______________________________________________________________________________

__________________________________________________________________________________


d)  FORMCHECKBOX 
  A determination was made that the Offender is eligible for and requires a State Appointed Attorney.

3. Hearing rescheduled information:


a)  FORMCHECKBOX 
  Rescheduled Date: ____________________________________________, Time ___________________

Location: ________________________________________________________________________________


b)  FORMCHECKBOX 
  To be rescheduled by appropriate supervising/agent officer.

Submitted by,

Hearing Officer

DIST:
INTERSTATE COMPACT WITH CAR
OFFENDER/SAME AS ABOVE

HEARING OFF/     
ATTORNEY/     
SUPV OFF/     
     
 
CSO/     
     
     



Probable Cause Hearings Process

REQUEST FOR CONTINUANCE / RESCHEDULING

To:
_________________________________________
_________________________


Hearing Officer / Hearing Supervisor




Fax Number

From:
_________________________________________
_________________________


Name of Attorney






Texas Bar Number

Business Address________________




______________________

Phone Number






Fax Number

Re:
 FORMCHECKBOX 
 Preliminary Hearing
 FORMCHECKBOX 
 Revocation Hearing

Offender Name______________________________________  ________________________
   

SID OR TDCJ Number

Hearing scheduled for:

_____________________________________,  at  ______________   ______, at
Date





               Time

        AM / PM

_______________________________________________________________________________________________________
Location


I request that a continuance/rescheduling of the hearing be granted for the following reasons:

________________________________________________________________________

________________________________________________________________________

_____________________________________________________________________________________________________


_________________________

Attorney’s Signature



Date

Below This Line For Hearing Officer / Hearing Supervisor Use Only

Comments: 

SPECIAL SITUATIONS

There are many special situations that may arise during a hearing.  This manual cannot cover every unique circumstance that arises.  Hearing Officers will apply critical thinking skills, use good judgment, and persevere in making a decision based upon the best information available.  The key to good decision-making is to gather all the information that is necessary to make an informed decision.

I
 QUALIFYING INTERPRETERS
There is a standard list of questions to ask a potential interpreter in order to qualify them to interpret during a hearing (see questions following this section).  The interpreter should be able to answer all the questions affirmatively, and where applicable, state his experience such that the Hearing Officer has confidence that an accurate interpretation of the hearing will be rendered.  Once satisfied, the Hearing Officer will administer the oath to the interpreter (see Oath following this section).

It is the CSO’s responsibility to obtain an interpreter for the hearing.   Sometimes the CSO may not know until the witness arrives that an interpreter is needed.  At this point it is often difficult to obtain an interpreter.  A recess or continuance may be in order until one is secured.  Of course, if other witnesses are present, and if it is possible, their testimony should be taken first.  It is also within the Hearing Officer’s discretion to address the remaining allegations prior to granting a continuance or recess on the allegation that requires an interpreter.

Sometimes the language that needs interpretation is virtually unknown in that part of the state, and it may be impossible to obtain an interpreter.  Family members of the Offender may step forward to render interpretation assistance in those situations.  Family members should only be used as a last resort. The Offender should never be used as an interpreter.

If it is brought to the Hearing Officer’s attention that a witness may be too afraid to testify in the presence of the Offender, the Hearing Officer shall conduct a “fearful witness determination.”  The ultimate purpose of the fearful witness determination is to determine if it will be necessary to protect the witness from trauma of confrontation by testifying in the presence of the Offender.  The fear this witness expresses may be real or imagined.  If their fear is of sufficient psychological impact to prevent the witness from testifying at the hearing, then a fearful witness status must be determined.  Fearful witnesses are not limited to any category of incident or individual, and the source of fear may be from intimidation rather than threat of harm.  Fearful witnesses may range from the sexually abused minor to the next-door neighbor.  The most common application of the determination is the situation in which the witness is a juvenile, who is alleged to be the victim of a sexual assault.

II.
FEARFUL WITNESS DETERMINATIONS

If it is unclear whether a witness is fearful, the Hearing Officer shall direct the CSO to speak with the witness and ascertain whether the witness is willing to testify in the Offender’s presence. Once the Hearing Officer determines that it is necessary to conduct a fearful witness determination, the following steps occur:


EXPLAIN TO THE OFFENDER AND HIS ATTORNEY, IF ONE IS PRESENT, WHAT THE PROCEDURE IS IN MAKING A FEARFUL WITNESS DETERMINATION;

· REMOVE THE OFFENDER FROM THE ROOM IF POSSIBLE;

EITHER BRING THE ALLEGED FEARFUL WITNESS INTO THE ROOM FOR QUESTIONING (IF THE OFFENDER WAS REMOVED), OR YOU GO TO A SECURED AREA SEPARATE FROM THE OFFENDER, TO INTERVIEW THE ALLEGED FEARFUL WITNESS;

DETERMINE WHETHER FEARFUL WITNESS STATUS SHOULD BE GRANTED (SEE LIST OF EXAMPLE QUESTIONS FOLLOWING THIS SECTION THAT ARE USED TO DETERMINE FEARFUL WITNESS);

· If granted, the witness testifies outside the Offender’s presence and the tape is played, or a summary of the evidence is given to Offender (his choice), so that the Offender and/or his attorney may formulate cross-examination questions;

· If not granted, return the Offender to the room and continue with the witness’s testimony.

NOTE THE REASON(S) FOR GRANTING OR DENYING THE STATUS IN THE HEARING REPORT.

III.
CHILD WITNESSES

Prior to allowing a child to testify during a hearing, the Hearing Officer must obtain permission to do so by a parent or guardian.  Any witness under seventeen years of age is considered a minor.  The Hearing Officer must be sensitive whether a fearful witness determination is necessary when any child is scheduled to testify.  The Hearing Officer must determine in what capacity the child is testifying and whether the child is competent and mature enough to testify.  The Hearing Officer should feel confident that the child understands and is mature enough to accept the oath.  Also, the Hearing Officer must assess whether the child has the maturity and mental/emotional strength to withstand confrontation and cross-examination.  (Reference list of possible questions used to determine competency and mental/emotional state of the child following this section).  Through this questioning, the Hearing Officer may discover whether the child is fearful of the Offender. 

AMENDING AND ADDING ALLEGATIONS

The Offender is given a Notice prior to the hearing so that he receives notice of the supervision rules, which he allegedly violated.  The Offender is entitled to NOTICE, not PERFECT NOTICE.  A Hearing Officer can amend allegations whenever the notice is technically incorrect as to substance (as opposed to form, such as misspellings), and the hearing has not proceeded to the evidentiary phase.  Once the evidentiary phase has been entered, allegations should not be amended.

I.
SUBSTANTIVE VS. NON-SUBSTANTIVE AMENDMENTS

An amendment can lead to a substantive or a non‑substantive change in the allegation.  If the Offender (or a person of reasonable sensibilities) would understand from the non‑amended allegation what behavior, location, or dates would be discussed at the hearing, then an amendment to that allegation would be non‑substantive.  On the other hand, if the Offender (or a person of reasonable sensibilities) would not understand or would be confused about what behavior, location, or dates would be discussed at the hearing, then the amendment to that allegation would be substantive.  The distinction between substantive and non‑substantive amendments is important.  Substantive amendments entitle the Offender additional time to prepare a defense for the amended allegation.  Non‑substantive amendments, by definition, have no effect on whether the Offender had notice of what allegation would be discussed, and therefore do not entitle the Offender to any additional preparation time.

A
Substantive Amendments 

If a substantive amendment is made at a Preliminary hearing, the Offender is afforded three (3) additional days for preparation of his defense on that allegation.  He may waive his right to that time by executing the appropriate section of the Minimum Time Waiver, See Continuances Above).  The Hearing Officer will witness his waiver during the hearing.  If he refuses to waive the time notice, the allegation may not be discussed, and it may be necessary to grant a continuance of the hearing.

NOTE:  The Hearing Officer may address all the other allegations and determine that a continuance on the amended allegation is not necessary.  He advises the Offender that, if the Board Panel elects to proceed to a Revocation hearing, the amended allegation would be addressed at that time.

II.
ADDED ALLEGATIONS

Allegations which are added by the CSO, whether during or prior to the hearing, entitle the Offender to the three (3) days notice. A Hearing Officer may not add allegations.

III.
WITNESS REFUSES TO BE CROSS‑EXAMINED

A witness who refuses to be cross-examined must be admonished that his testimony on direct cannot be considered unless he subjects himself to cross-examination.  

Most witnesses, when approached tactfully by the Hearing Officer on this issue, will cooperate with cross-examination so long as the Offender or attorney is not permitted to badger them.

When a witness refuses to be cross-examined, a Hearing Officer comment shall be added to the report.

IV.
DISRUPTIVE PARTICIPANTS/OBSERVERS

The Hearing Officer is to control the hearing room at all times and to maintain the proper decorum of the proceeding.  Disruptive participants, including attorneys and observers, shall be warned that further disruptive behavior will lead to removal from the hearing room.  The Hearing Officer has total discretion to remove a participant who creates a security risk without the necessity of a warning.

A disruptive Offender must be advised that he will be removed from the room, if he causes any further interruptions, and that the hearing will continue without him.

V.
MENTAL COMPETENCE OF OFFENDER

An Offender who does not have the capacity to understand the hearing process will be entitled to representation by counsel.  However, the Offender’s lack of capacity to understand the proceeding, or assist counsel in his defense, does not affect the Hearing Officer’s ability to hold a hearing.  The duty of Offender’s counsel is to protect the Offender’s rights during the process.

VI.
IMPROPER EXECUTION OF SUMMONS – SUMMONS HEARING CLOSED FOR CAUSE

If the Offender appears at the Summons hearing, and he waives the defect in execution, the hearing may be held.  If the Offender does not appear, the first thing the Hearing Officer must determine is whether the summons was properly executed.

A properly executed summons will show the date of issuance, and whose authority issued it. A properly executed summons will also show the date of execution and who executed it.  A CSO may execute the summons.  Finally, a properly executed summons will show the date, time and location of the Summons hearing.  If an Offender fails to appear, and the summons was properly executed, the hearing will be closed and the hearing report that is to be submitted is the HS‑51 (see Appendix “DD”).  The CSO should be advised to follow whatever procedures have been established with regard to such situations.

If the Hearing Officer determines that the summons was not executed properly, and the Offender fails to appear for the hearing, a continuance shall be granted.  The CSO shall be asked to properly execute the summons for the next setting.  If it is determined that the summons was issued improperly, the hearing will be continued to allow for proper issuance of the summons.

VII.
QUALIFICATION FOR A PC HEARING WITH A CONVICTION 


The Hearing Officer must determine whether an Offender qualifies for a Probable Cause hearing.  There is no entitlement to a Probable Cause hearing when the Offender has received a conviction (felony, with time assessed or to serve, probation or deferred adjudication).  The only exception when an Offender has the right to a Preliminary hearing involving a conviction is if the conviction involves a misdemeanor.

VIII.
CONFIDENTIALITY/SEALED RECORDS

Occasionally documents are tendered, or need to be tendered during the hearing, that are of a nature protected or under law from public disclosure.  The Hearing Officer may accept these documents into evidence and seal them, with the announcement that they will maintain any confidential character they may have, subject to release by legal counsel or court order.  Each sealed document, or group of documents, will be marked as an exhibit for identification and referred to accordingly.  For instance, if the records are medical records of a complainant who does not want them released to the general public, they will be marked as the next exhibit, accepted into evidence and immediately sealed from public disclosure.  The hearing report will refer to that exhibit as medical records without revealing the written content of those medical records.  If relied upon in support of an allegation, the findings of fact will cite the exhibit per normal procedure.

EXAMPLE:

A 10 year-old child is the Complainant in a Sexual Assault allegation.  On all documentation a pseudonym is being used to keep identifying information of the Complainant confidential.  At the revocation hearing a video-tape of an interview with the child is being submitted by the CSO, who indicates that the tape will not only reveal the identity of the Complainant but also additional personal information.  The Hearing Officer should then conduct an in-camera review (a review of the tape outside of the presence of the hearing participants), to determine if the tape should be sealed as confidential.  If a determination is made that the tape should be sealed, this should be noted on the record and neither, Offender nor his attorney will be allowed to view the tape. 

IX
MITIGATION/EXTENUATION

Mitigation does not excuse the finding on the allegation, but it may affect the recommendation, and ultimately the punishment meted out to the Offender.  Hearing Officers may sometimes have a tendency to make a “no finding” when compelling mitigating or extenuating circumstances exist for the occurrence of a violation.  This is a mistake, and is made because the Hearing Officer confuses “compelling reasons” with absolute or affirmative defenses for committing the allegation. Mitigation may include testimony from the Complainant and or other witnesses, as well as other information. 

EXAMPLE:

An Offender, who fails to report for an office visit due to a lack of transportation, or due to caring for a sick relative, is offering mitigating reasons why there should not be a finding of probable cause.  No matter how compelling his reason, a finding should be made that a violation occurred.  

On the other hand, an Offender who fails to report for an office visit because he is incarcerated, is offering an absolute defense for committing the allegation, i.e., even if he had wanted to report and tried harder to make other arrangements so that he could report, he would not have been able to report.  

The same cannot be said for the lack of transportation, even though the Offender may argue that the vehicle’s malfunction was unforeseeable and walking an unreasonable option.

In cases where the Offender has a new conviction the Offender will be allowed to present mitigation; however, he will not be allowed to re-litigate the case.  Mitigation may include testimony from the Complainant and/or other witnesses, as well as other information.

Two other examples of absolute defenses to reporting are hospitalization and regional emergency.  Of course, the burden of proving the dates of hospitalization or the emergency is on the Offender.  The Hearing Officer can direct the CSO to check the hospital admission records if the Offender is unrepresented by an attorney, and has no way to access the records.  The Hearing Officer can take administrative notice of a regional emergency (hurricanes or flooding, etc. that suspends normal business due to risk of harm in travel), if the situation is of common knowledge.

An example of an affirmative defense is self-defense.  If the Offender was being attacked by another, and picked up a knife to defend himself (as opposed to bringing the knife with him to the scene), and in the process stabbed the attacker, the Offender may have an affirmative defense to Aggravated Assault (presuming the Hearing Officer believes the self-defense claim).  Furthermore, the Offender has an absolute defense to a Rule #5 allegation of possessing a weapon (the knife) since he was exercising his right to defend himself during the episode.

INVOKING THE RULE

“The Rule” is invoked to prevent the witnesses from hearing the testimony of one another, or to prevent them from discussing their testimony with each other. The goal is to reduce or eliminate fabrication of testimony.  If a participant requests that the Rule be invoked, the Hearing Officer should do so.  

To invoke the Rule, the Hearing Officer places the witness under oath and admonishes the witness that he is not to discuss his testimony or the facts with any other witness, unless otherwise instructed by the Hearing Officer.  The Hearing Officer should ask the witness whether he understands the instruction or has any questions.  Clarifications should be made at that time.  The Rule may be invoked at any time during the hearing process, preferably at the beginning, but as circumstances dictate, it could be at the conclusion of the witness’s testimony.  Efforts should be made to invoke the Rule and notify the witnesses prior to any testimony being taken.  The Hearing Officer can take the tape recorder into the area where the witnesses are seated, or have them all come into the hearing room, and swears them in and invokes the Rule.  Depending on the jail arrangements and location of the witnesses prior to their testimony, this may not be possible.  If it is not possible or feasible to notify all witnesses that the Rule was invoked prior to any testimony being taken, the Hearing Officer shall notify each witness as they enter or leave the Hearing room to offer testimony.

The Rule may be “un‑invoked” when necessary or desirable.  For instance, if the Offender’s spouse testifies to an allegation and would then like to remain in the room to hear testimony on allegations for which the spouse is not a witness, the Hearing Officer may permit the spouse to remain in the room in an Observer status only.  Likewise, if there are numerous adjustment witnesses who will all be testifying favorably for the Offender, the Hearing Officer may have all of them appear at one time and simply have each build upon the testimony of those who testify first.  This greatly reduces repetitive testimony and gives each witness the satisfaction of having been heard by the Hearing Officer.  Of course, individual facilities control how many witnesses may be allowed in the hearing room, and this technique may not be viable in all locations.

LESSER-RELATED OFFENSES

During a hearing, the evidence sometimes does not meet the elements of the allegation charged.  In that situation, the Hearing Officer must determine whether another violation has been shown.  For example, if the allegation is Aggravated Assault (which includes as elements an assault plus either serious bodily injury or use of a deadly weapon), and the Hearing Officer believes an assault occurred but the evidence does not support either serious bodily injury or use of a weapon, the Hearing Officer should make a “no finding” as to the Aggravated Assault and a finding of “Assault,” as a lesser-included offense of Aggravated Assault.  An offense can be found as a lesser-included offense, only if all of its elements are also necessary elements in proving the greater offense.

Further, the determination of charging a lesser-included offense is fact sensitive to each case.  It must be shown, from the evidence, whether the less-included offense could be proved by the same facts as necessary to establish the offense charged.  

1. It is established by proof of the same or less than all the facts required to establish the commission of the offense charged;

2. It differs from the offense charged only in the respect that a less serious injury or risk of injury to the same person, property, or public interest suffices to establish its commission; 

3. It differs from the offense charged only in the respect that a less culpable mental state suffices to establish its commission; or 

4. It consists of an attempt to commit the offense charged or an otherwise included offense.

PSEUDONYM LAW

The Pseudonym Law was passed to keep a sex offense victim’s identifying information confidential.  A pseudonym is a set of initials or a fictitious name chosen by a victim, to designate the victim in all public files and records concerning the offense.  If a pseudonym appears in the charging instruments, the Notice of Rights of the Client and Violation report should reflect that pseudonym.  Likewise, if a pseudonym is in use for the victim, the pseudonym should be used throughout the hearing and in the hearing report.  If the complainant is using a pseudonym, the true identity of the complainant should not be reflected anywhere in the hearing report.  It is a violation of law to use a victim’s true name when a pseudonym has been elected.

CULPABILITY/LAW OF PARTIES

The “law of parties” is a familiar concept and applies in administrative hearings.  In essence, if an Offender drives the getaway vehicle while his codefendants rob the bank and kill the teller, the Offender is equally culpable for the murder and aggravated robbery.  The Hearing Officer should make clear in the report that the finding is based upon the law of parties.

CLOSING ARGUMENTS

The Hearing Officer has the discretion to allow closing arguments.  It is important for the Hearing Officer to be consistent.  Therefore, the Hearing Officer should either allow closing arguments on all cases, or not allow them on any.  Anything else will look like favoritism toward, or a bias against, certain attorneys or Offenders, and the appearance of fairness is compromised.

An attorney may be more compelled to make a closing statement based on factors having nothing to do with the Hearing Officer’s ability to remember the evidence or apply the law.  Many times the closing statement is the only opportunity the attorney has to be a vocal advocate for the Offender. This may be far more important for the Offender and his family members to see, than it is for the Hearing Officer to hear, but it serves a useful purpose in the hearing process.

The Hearing Officer may certainly limit the length of time given for a closing statement and may focus the attorney who deviates from the purpose of summarizing the evidence presented during the hearing.  A gentle reminder that the Hearing Officer recalls the evidence will usually prompt the attorney to address the issues which most disturb him about the State’s case, for example credibility, sufficiency of the evidence, poor supervision, etc., and can help limit the time required for counsel’s closing statement.

WAIVER OF RIGHT TO COUNSEL

An Offender who is entitled to State appointed counsel or who has hired an attorney might waive his right to that counsel.  This most frequently occurs when the appointed or retained attorney fails to appear for a hearing.  If the Offender feels he can represent himself, he may choose to waive the right to an attorney.  The Hearing Officer should have the Offender execute the appropriate section of the Minimum Time Waiver and witness the signature.  An incompetent Offender may never waive the right to counsel.

WAIVER OF RIGHT TO COUNSEL



I, 

, have been advised of my conditional


(Printed name and number of Offender)


right to be represented by an attorney at my probable cause  hearing at no cost to me, or that I may be

represented by an attorney at my own expense.  I wish to proceed in this matter without an

attorney.  I freely and voluntarily waive my conditional right to be represented by an attorney at my 

Probable cause hearing.







Signature of Offender

Date





WAIVER OF MINIMUM TIME NOTIFICATION FOR

CONDUCT OF A PROBABLE CAUSE HEARING



I,

, understand that I have a right to:


(Printed name and number of Offender)




(
Three (3) days notice prior to a Probable Cause Hearing.








I freely and voluntarily give up my right to the minimum notice requirement as acknowledged by

my signature below.







Signature of Offender

Date





Sworn to before me, a Hearing Officer for the __________________County Community Supervision and Corrections Department, as authorized by  Rule 5.108, Rules of Interstate Compact  

For Adult Offender Supervision.









Signature of Hearing Officer

Date
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MEDIA

As a general rule, the administrative hearing process is an open proceeding and should be accessible to the general public and media.  Situations will arise where the Hearing Officer is asked to decide if the local media will be allowed to record or broadcast the proceeding.  The decision as to whether or not to permit broadcasting, recording, televising, or photographing of administrative hearings must be made on a case-by-case basis.  For the purposes of our proceedings, the following criteria will be used in determining if the media will be permitted to record an administrative hearing: 

I
MEDIA AT DETAINING FACILITY
The detaining facility (e.g., Sheriff, Director, Warden or Administrator) must determine that allowing media access to the hearing site will not compromise security.  The detaining authority may also limit the number or type of media that will be permitted to observe the proceeding.  

II.
THE MEDIA AS A DISTRACTION OR IMPAIRMENT TO THE PROCEEDING
The Hearing Officer must determine that broadcasting, photographing, televising, or recording the proceeding, will not unduly distract participants (especially juveniles or victims), or impair the dignity of the proceeding.

 HEARING RECOMMENDATION

Hearings may be facilitated by an out-of-state or Texas warrant.  The recommendations available to the Hearing Officer at a Probable Cause hearing on an out-of-state offender are: Continue Supervision or Return to Sending State.

INTERPRETER QUESTIONS XE "INTERPRETER QUESTIONS" 
1.
Do you speak, read, and write in the ___________________________ language?

2.
Where did you learn the ____________________________ language?


3.
Do you use the _______________________ language in your occupation?

4.
What is the extent of your formal education in the _________________ language?

5.
What is your level of formal education in the English language?

6.
Are you conversant in more than one dialect in the __________________ language?

7.
Do you feel you can communicate effectively with the offender in this case?

8.
Have you ever served as an interpreter of the ______________ language in a Probable cause hearing, court, or before an administrative agency?

9.
If so, on how many occasions have you acted in such a capacity?

10.
Are you related to or do you know any of the parties involved in this Hearing?

11.
Have you been involved to any extent with the action to initiate this hearing?

12.
Do you have any interest in the outcome of the case?

OATH AFFIRMATION

DO YOU SOLEMNLY SWEAR OR AFFIRM THAT YOU WILL GIVE A TRUE AND CORRECT TRANSLATION OF ENGLISH INTO (language) AND (language) INTO ENGLISH?

FEARFUL WITNESS QUESTIONS XE "FEARFUL WITNESS QUESTIONS" 
1. Do you know why you were asked to appear today?

2. It has come to my attention that you are concerned about testifying.  Why are you concerned?

3. Do you know the offender?

4. What is your relationship to the offender?

5. Do you want to testify about this incident with the offender outside of the hearing room?  Why?

6. Why can’t you testify with the offender present?

7. Are you afraid of the offender?  Why?

8. Would his presence in the hearing room affect the way you testified today?

9. Can you testify with the offender in the room?

10. Will you testify with the offender in the room?

QUESTIONING CHILDREN TA \l "QUESTIONING CHILDREN" \s "QUESTIONING CHILDREN" \c 1 
1. What hat is your full name?

2. .How old are you?

3. When is your birthday?

4. .What town /city do you live in?

5. Do you know what today’s date is? (Do you know today’s day of the week?)

6. Do you go to school?

7. If so, what grade are you in?

8. Who is your teacher?

9. What does it mean to tell the truth?

10. What does it mean to tell a lie?

11. Do you think it is important to tell the truth?  Why or why not?

12. Do you know why you are here today?

13. What did your mommy or daddy tell you about talking to me?

14. Has anyone told you what to say today?  Who?

15. Are you afraid of anyone who may be in the room with you?

16. What are you afraid of?

17. Someone told me that something happened to you, could you tell me about it?

18. (Sexual abuse allegations and anatomically correct dolls are available)  I have some dolls to help us when we talk – I‘d like for you to name the body parts for me so we can use your words, (Proceed to “What is this”, etc.)

WAIVERS

An Offender with the mental capacity to understand the consequences of his actions is entitled to waive the Probable Cause hearing. This applies whether the Probable cause hearing was convened due to issuance of a warrant or by summons.  Any Offender without the required mental capacity must have an appointed or retained attorney, and should be only allowed to waive his hearing(s) in the presence of the Hearing Officer, with the attorney signing as a witness to the waiver.

The Officer takes waivers during the pre-revocation interview process, and up until the time of a scheduled hearing.  Once a hearing is convened, only the Hearing Officer takes the waiver.  The Offender's signature or mark must always appear on a waiver; the Offender's attorney may not substitute his or her name in place of the Offender's.  The attorney should sign as a witness.

The Hearing Officer should never allow an Offender to waive a hearing, or hearings, until he is satisfied that the Offender understands the consequences of his waiver.  The Offender should be required to articulate to the Hearing Officer what actions the Hearing Board or Hearing Officer can take if the waiver is signed.  If the Offender cannot articulate the Hearing Board or Hearing Officer’s possible decisions in his case, i.e. return to the sending state or continue supervision, the waiver should not be accepted.  All waivers occurring during a hearing must be made on the record, and while the tape recorder is running.

Waivers should not be accepted unless there is sufficient evidence available to establish probable cause for a Preliminary hearing.

I.
DEFINITIONS

A. WAIVER

 A waiver is the intelligent and knowing relinquishment of the Offender’s right to a hearing.  This includes the right to confront and cross‑examine witnesses, and to present evidence, and testimony in his behalf.  Advise the Offender he will be allowed to make a statement regarding the allegations and his adjustment while under supervision.


B.
INTELLIGENT AND KNOWING
Made with knowledge that the rights in A above, are being given up and with an understanding of the possible outcomes as a result of the waiver, including the Hearing Board or Hearing Officer’s right to recommend return of the Offender to the sending state for a final revocation hearing.

C.
WITNESS TO THE WAIVER
The witness signs the appropriate portion of the Notice of Rights to the Offender after the Offender executes it.  The witness to the waiver should be the Offender's attorney, when applicable.  The Supervising Officer or the Hearing Officer may witness the waiver if no attorney is present.

D.
INVALID WAIVER
A waiver, which is not properly signed, dated and witnessed, or which is made by a mentally deficient Offender without the presence of counsel is not valid.  A verbal waiver is not sufficient.

II.
PROCEDURES FOR ACCEPTING WAIVERS

A.
DURING PROBABLE CAUSE HEARING

1. Prior to presentation of evidence - waives Probable Cause hearing:

2. Inform the Offender that documentary evidence will be considered, specifically, charging instruments, police reports and witness statements and that they will be attached to the hearing report.

3. Inform the Offender that anything he submits at that time will likewise be attached to the report.

4. Inform the Offender that his waiver allows the receiving State to find that there is probable cause to believe that the offender has one of more of the alleged violations and that the offender shall be held in custody and the sending state shall within 15 business days of receipt of the report, notify the receiving state of the decision to retake or other action to be taken.  

5. Have the Offender repeat, in his own words, what the Hearing Board or Officer may do if the waiver is signed. (Find that there is probable cause to believe that the offender committed one or more violations, hold the offender in custody until receipt of the sending state’s response, and return of the offender to the sending state).

6. If the Offender understands the consequences of a waiver, have him execute the appropriate portion of the Notice.  Sign as the witness, collect the documentary evidence (do not mark as exhibits), and conclude the hearing.  The Offender’s attorney, if applicable should sign as the witness.  If no other party is present the hearing officer should sign as the witness.

a. Offer Offender the opportunity to make a statement regarding the allegations and his adjustment while under supervision.

b. The Hearing Officer shall submit the Waiver of Administrative Probable Cause Hearing that follows this section.




Probable Cause Hearing Waiver after Hearing Convened
Start Date:      
WAIVER OF ADMINISTRATIVE RELEASE

 FORMCHECKBOX 
 PROBABLE CAUSE HEARING   

DATE:      
NAME:
     
SID OR TDCJ#:      
HOME ADDRESS:      
CITY:
     
COUNTY:
     ,
TX 
ZIP CODE:      
1. An Administrative Hearing was convened as scheduled:
Date of Hearing:
     
Begin Time:
     
End Time:      .

Present at the hearing were: 

NAME
ADDRESS
TITLE/POSITION

     
Same as above
OFFENDER

     
     
ATTORNEY


     
       FORMCHECKBOX 
 Appointed


     
       FORMCHECKBOX 
 Retained


Phone: (   )    -    
       FORMCHECKBOX 
 Pro bono

     
     
     CSO


     
       FORMCHECKBOX 
 Supervising


Phone: (   )    -    
       FORMCHECKBOX 
 Agent

     
     
HEARING OFFICER


     



Phone: (   )    -    


2.
Offender elected to WAIVE THE HEARING and executed the appropriate Waiver Section of the Notice of the Rights of the Client in the Probable Cause Hearing Process in Accordance with ICAOS Rule 5.108.  

His/her signature was witnessed by the  FORMCHECKBOX 
 Offender’s Attorney /  FORMCHECKBOX 
 undersigned Hearing Officer.

3. Attachments to original of this report are the following, as applicable: Notice of the Rights of the Client in the Probable Cause Hearing Process in Accordance with Rule 5.108, Hearing Report Process Sheet,  Waiver, cassette recording of Waiver and:      
4. Additional Information / Status of Criminal Charges:

     
5. Hearing Officer’s Recommendation:       
Submitted by,

     

Hearing Officer

     
Date turned in for Typing:      
Date Typing Completed:      
DIST:
INTERSTATE COMPACT  WITH A CAR 
OFFENDER/SAME AS ABOVE

HEARING OFF/     
ATTORNEY/     
SUPV OFF/     
     
CSO/     
ELEMENTS OF PROOF FOR RULE ALLEGATIONS

The following is a listing of the various rules of release coupled with the elements needed to establish a violation of those rules.  Also included are listings of the types of evidence, which may satisfy the elements of proof for administrative/law violations.

Element of Offense/Violation Means: If you answer the, when, where, who and how of each allegation, the elements will be presented.

Before the violation of any rule can be established, three (3) standard elements must be proven.  These particular elements must be satisfied prior to proceeding on the specific allegations.  These elements, along with the evidence, which may satisfy them, are as follows:


Element 1:
The offender is subject to the jurisdiction of the Community Supervision and corrections Department based on the Reply to Transfer accepting the case for supervision.


Element 2:
The offender is under valid rules/conditions.


Element 3:
The offender is aware of the specific prohibited behavior (placed on notice). 


Evidence:
Reply to Transfer; Offender’s signed application for transfer; Arrival Notice; Any departmental document, Orders or Judgment from the sending state, or testimony from the officer regarding proper jurisdiction, validity of rules and offender’s awareness of same.

Determine if the offender had the alleged conditions imposed, if he was given notice, then follow the standard examples regarding elements and evidence.   

RULE #1:
THEREAFTER, REPORT AS DIRECTED…….


Element 1:
that the offender was instructed when, how and where to report, and had knowledge of the rule.


Evidence:
officer’s testimony about standard practice and how it was followed in this case; arrival notice if the reporting instructions are the same as when the offender was first released.  Testimony regarding how field officer knew that the offender understood his reporting obligations; past monthly reports that indicate the offender adhere to the instructions given.

RULE #2:
OBEY ALL MUNICIPAL, COUNTY, STATE, AND FEDERAL LAWS.

Reference: Texas Penal Code, Health and Family Code, Traffic Code, Municipal, Federal or other state’s statutes for elements of law violations.

Statutes regarding law violations are subject to change each legislative session.  You must reference the specific offense being alleged to determine if the violation meets the elements for that offense, or a lesser included offense.


Elements:
that offender committed an act or omission that is against the law.


Evidence:
offender’s admission; certified court record such as complaint, information, indictment, judgment, sentence; police records such as offense or arrest reports, sworn (notarized) statements/affidavit/confession, certified copy of a judicial printout, complaint testimony; law enforcement officer testimony; field officer’s or other witness testimony.


Reminders:
field officers will use the best available evidence as the offender is guaranteed the right to confrontation and cross-examination unless the Hearing Officer finds good cause not to allow confrontation and cross-examination.

It is not necessary to hear several witnesses whom would each testify to basically the same story. For example, if an offender stabs an individual in the presence of 75 patrons in a bar, it would not be necessary to hear the testimony of all 75 witnesses.  Limit the number of witnesses to those who you determine can offer the most credible information.

RULE #3:
I SHALL RESIDE IN A SPECIFIED PLACE AS APPROVED BY MY SUPERVISING OFFICER.


Element 1:
that the offender had approved residence.


Evidence:
placement investigation; officer’s testimony regarding written permission; officer’s testimony about notes made in the chronological record sheet.


Element 2:
that offender moved or changed his place of residence.


Evidence:
offender’s admission; officer’s testimony; witness testimony about new job or residence; monthly reports; officer’s testimony about notes made in the chronological records sheet; affidavits.


Element 3:
that the offender did not have permission to change place of residence.


Evidence:
offender’s admission, officer’s testimony about personal knowledge and about chronological notes made.

RULE #4:
PERMISSION OF MY SUPERVISING OFFICER IS REQUIRED PRIOR TO TRAVELING OUTSIDE THE STATE OF TEXAS.


Element 1:
that the offender had knowledge of the limits.


Evidence:
offender’s admission; officer’s testimony detailing his explanation to the offender concerning the travel limits; offender displaying that he had knowledge of these limits by having received permission in the past.


Element 2:
that the offender was beyond designated boundaries and the officer gave no permission.


Evidence:
offender’s admission; officer’s testimony that offender was not given permission; witness testimony indicating the offender was beyond designated boundaries; arrest records showing offender was beyond limits; other credible documents.

RULE #5:
I SHALL NOT UNLAWFULLY OWN, POSSESS, USE SELL, NOR HAVE UNDER MY CONTROL ANY WEAPON OR ILLEGAL WEAPON (AS DEFINED IN THE TEXAS PENAL CODE).

Definition:
Reference the Texas Penal Code as the definition of illegal weapon is subject to legislative change.   Currently, this definition is in chapter 46 of the Texas Penal Code.  Examples of such weapons are: explosive devices, firearm silencers, switchblade knives, knuckles, knives with blades over 5 ½ inches long, daggers, Bowie knives, swords, spears, blackjacks, nightsticks, throwing stars, and tomahawks.  A firearm is any gun capable of firing a bullet (round).

The possession by a offender of an object not meeting the criteria for illegal weapon, is not a violation of Rule #5.  For example, a offender who is subject to Rule #5 is arrested for Public Intoxication and upon being searched is found to have a pocketknife with a blade under 5.5 inches.  He is not in violation of Rule #5.  Also, had the blade of the knife been less than 5.5 inches, but qualified as an illegal knife, then the offender is in violation of Rule #5.


Element 1:
that the offender did own, possess, use, sell or have under his control a prohibited weapon or firearm, or 


Element 2:
that the offender used or threatened to use an object to cause bodily injury.


Evidence:
offender’s admission; witness testimony showing offender with weapons; certified court records; sales records; monthly reports; law enforcement officer testimony.

RULE #6:
I SHALL AVOID PERSONS OR PLACES OF DISREPUTABLE OR HARMFUL CHARACTER.


Definition:
Disreputable --- a person with a criminal conviction or someone actively engaged in criminal activity.  Disreputable Place --- a known location where illegal activity or association with a criminal group or individual has historically occurred.


Element 1:
that the offender knowingly associated with a person or group of person engaged in criminal conduct or whose specific association had been prohibited by written instructions by a supervising officer.


Evidence:
offender’s admission; associate’s admission/testimony; field officer’s testimony; law enforcement officer testimony; witness testimony; certified court records of conviction to show co-associate’s criminal background; arrest reports/rap sheets that show association and sufficient information for identification of associate; Certificate of Release of associate, if associate is also on administrative release status.


Element 2:
that the offender had knowledge of criminal background.


Element 3:
that offender and the associate engaged in a criminal act.


Evidence:
same as for element 1; case file information that offender and alleged associate were fall partners; field officer’s testimony about association prohibition; witness testimony regarding the circumstances involved.

RULE #8:
ABIDE BY ANY SPECIAL CONDITIONS IMPOSED UPON ME BY THE CSCD, OFFICER OR COURT.


Element 1:
that offender is aware of the special condition and components.


Evidence:
offender’s admission; copy of document or order advising the offender of the imposition of the condition; copy of the signed special condition agreement; officer’s testimony regarding offender’s understanding and/or prior adherence; other witness testimony such as Chemical Abuse Program staff.


Element 2:
that the offender failed to comply with the special condition.


Evidence:
Law enforcement officer testimony, officer testimony and documentation indicating offender failed to comply with special condition.


UNIFORM ALLEGATIONS

The format is designed to provide for uniformity of allegations reported on the charging instrument.  The examples provided are intended to assist the CSO during the completion of the charging instrument.  This format should also facilitate continuity in the hearing process, to include the conduct of hearings.  

The examples in this packet will guide you as to how these conditions should be alleged on the PSV-48.  

GENERAL CONDITIONS OF RELEASE

General Conditions of Release are listed below. After each rule is an explanation of how to prepare/write an alleged violation of the applicable rule and a sample uniform allegation.

The format should include the rule number, the name of the offense, the date of the offense, the location of the offense and any other element making the offense unique is entered in the blanks. 

Rule #___: (Offense)_______________________________________


    On/About/Since:_________________________________


    At/About:______________________________________    


    Comp/Adj/Oth:_________________________________

The blanks should be completed as follows:

Rule #__: 

Enter the Arabic number of the rule alleged to have 


     

been violated.

 Offense:

Enter the name/title of the offense.

On/About/Since: 
Enter the time period in which the violation is alleged to have occurred. If it is an ongoing violation such as failure to report or failure to pay fees, use since.

At/About
Enter the location where the violation is alleged to have occurred. City, county, and state will suffice. 

Complainant
Enter the name of the complainant. In criminal cases where a victim is involved, enter the name of the actual complainant or victim,  - not the arresting officer, or the arresting agency. In criminal cases such as DW.I., Possession of Controlled Substance, or Public Intoxication, the complainant would be the arresting officer.  If the allegation is technical, in most cases, the complainant will be the Supervising Officer. 

Adjudication
Enter the details of the case if it resulted in a conviction.  This information should consist of the following: The date of conviction, the Court of conviction, the cause number, and the sentence. 

Other


Use as necessary

Rule #1: I shall upon release from the institution, report immediately, as instructed to my Community Supervision officer; thereafter, report as directed and follow all instructions from my Community Supervision Officer.  

ALLEGATION;  (OFFENDER FAILS TO REPORT) 

Rule #1: Failure to report as directed to my CSO

On/About/Since: (Enter time period when offender first failed to report)

At/About: (Enter location where offender failed to report)

Comp/Adj/Other: Community Supervision Officer (Enter name of CSO)


Example: 

Rule #1: Failure to report as directed to my CSO

On/About/Since: 12-05-02

At/About: Borden County CSCD, 2511 College, Snyder, Texas

Comp/Adj/Other: CSO John Q. Public

ALLEGATION:  (MISSED HOME VISIT)

Rule #1: Failure to (Enter specific instructions given to offender)               

On/About/Since: (Enter date when offender first failed to follow      

 instructions) 

  At/About: (Enter address where offender was to be present for home    

  visit) 

  Other: (Enter Supervising Officer’s name)


Example: 

Rule #1: Failure to remain home for home visit as instructed by Supervising Officer    

                             On/About/Since: 10-02-02



At/About:  1524 Third Avenue, Brownsville, Texas



Comp/Adj/Oth: Supervising Officer Rene Lopez

ALLEGATION:  (FAILS TO ATTEND OR PARTICIPATE IN COUNSELING SESSIONS UNTIL SUCCESSFUL COMPLETION)

Rule # 1 Failure to (Enter specific instructions given to offender)

           On/About/Since: Enter the date offender missed his scheduled meeting(s) 

–or-

             Enter the date offender was discharged from the program                                             

                                –or-





 Enter the date the offender was referred but did not comply



At or about: (Enter name of treatment provider and location)



Comp/Adj/Oth: (Enter Supervising Officer’s name)


Examples:  


Rule # 1 Failure to attend anger management counseling session as instructed by the CSO


          On/About/ Since: 02-06-03


          At or about: Resource Centers, Inc., 414 South Main, San Antonio,Texas


          Comp./Adj./Oth: CSO Helen Bennett






-OR-


Rule # 1 Failure to attend a substance abuse treatment program four times per month as instructed by my Supervising Officer



On/about/Since: 02-03



At or about:  Treatment Associates, 232 Hanmore Drive, Harlingen, Texas



Comp./Adj./Oth: CSO Rene Lopez

ALLEGATION:  (OFFENDER FAILS TO PROVIDE LISTING OF PROSPECTIVE EMPLOYER VISITS)


Rule # 1 Failure to (Enter specific instructions offender failed to follow)

On/About/Since: (Enter date offender failed to provide listing of prospective employer visits)

At/About:  (Enter location where offender was to provide requested listing)

Comp./Adj./Other:  (Enter name of CSO)

Example:

Rule # 1 Failure to provide listing of prospective employer visits as instructed by my CSO.                                  



On/About/Since: 02-13-03



At/About: Hildalgo County CSCD, 918 E. Business Highway 83, McAllen, Texas  



Comp. /Adj./Other.:  CSO Robert Gill

ALLEGATION:  (OFFENDER FAILS TO PROVIDE PROOF OF EMPLOYMENT)

Rule # 1 Failure to (Enter specific instructions offender failed to follow)



On/About/Since: (Enter date offender failed to provide proof of 

employment)

At/About: (Enter location where offender was to provide proof of employment)



Comp./Adj./Oth.:  (Enter name of CSO)


Example:  


Rule # 1 Failure to provide proof of employment as instructed by my CSO



On/About/Since:  02-13-03



At/About: CSCD office, Hunt county CSCD, 4515 Stonewall Street, Greenville, Texas 



Comp./Adj./Other: CSO Myra Stoddard

ALLEGATION:  (OFFENDER FAILS TO PROVIDE VERIFICATION OF ALL PRESCRIPTION MEDICATION AND/OR MEDICAL INFORMATION FROM ATTENDING PHYSICIANS)

Rule #1 Failure to (Enter specific instructions offender failed to follow)



On/About/Since: (Enter date offender failed to provide verification)



At/About: (Enter location where offender was to provide verification)



Comp./Adj./Other:  (Enter name of CSO)


Example:

Rule # 1 Failure to provide verification of all prescription medication or medical 

               information from attending physicians)



On/About/Since: 02-27-03



At/About: Cameron Co. CSCD, 854 Harrison St., Brownsville, Texas



Comp./Adj./Other: CSO Omar Sanchez

ALLEGATION:  (OFFENDER FAILS TO ABIDE BY CURFEW AS DIRECTED BY CSO)

Rule # 1 Failure to (Enter specific instructions offender failed to follow)


On/ About/Since: (Enter date offender failed to follow curfew)


At/About: (Enter location where the curfew violation occurred)


Comp. /Adj./Other (Enter name of Supervising Officer)

Example:

Rule # 1 Failure to abide by curfew as directed by Supervising Officer


On/About/Since: 02-14-03


At /About: 410 South Main, Apt. # 8, San Antonio, Texas


Comp. /Adj./Other: CSO Carol Parks

Rule #2: I shall commit no offense against the laws of this State or any other State or of the United States.

ALLEGATION:  LAW VIOLATION WITH CONVICTION 

Rule #2:  (Enter Law violation or offense as listed in Texas Penal Code or  

             applicable Penal Code)



 On/About/Since: (Enter date of offense)


 
 At/About: (Enter location of offense - County, and State will suffice)

 Comp/Adj/Oth: (Enter Cause #, date of conviction, Court of Conviction,   

                         County of Conviction, and sentence assessed by the Court)
Examples:

Rule #2: Burglary of a Habitation


  On/About/Since: 10-24-02


  At/About: Bexar Country, Texas

  Comp/Adj/Oth: Conviction Cause #2001CR5643, 12-20-02, 182nd      

  District Court, Bexar County, Texas, 10-year sentence TDCJ-ID.

ALLEGATION:  LAW VIOLATION WITH “NO CONVICTION”

NOTE: A criminal law violation: “NOT RESULTING IN A CONVICTION” should indicate the specific elements of the offense, date of offense, location of offense, and the name of the complainant, (i.e., if the criminal case was dismissed, the offender was acquitted, the case is pending further investigation, the offender was no-billed, etc.)

Rule # 2 (Enter law violation or offense as listed in the applicable Penal Code)


On/About/Since: (Enter date of offense)


At/About: (Enter location of offense – County and State will suffice)

Comp./Adj./Other:(Enter Name of  Victim  -or – Name of  Police Officer)

Example:

Rule #2: Aggravated Assault



   On/About/Since: 9-22-02



   At/About: Harris County, Texas



   Comp/Adj/Oth: Michael Billings


Example

Rule #2: Possession of a Controlled Substance - Cocaine



On/About/Since: 8-23-02



At/About: Nueces County, Texas

Comp/Adj/Oth: Police Officer Michael Billings

Example:

Rule # 2:Driving While Intoxicated



On/About/Since: 02-15-03



At/About: Cameron County, Texas



Comp. /Adj./Other: Police Officer Irene Guzman


Example:


Rule # 2 Indecency with a Child



On/About/Since: 02-10-03



At/About: Bexar County, Texas



Comp./Adj./Other:  Abel Alaniz, date of birth 05-10-94

NOTE:  WHEN ONE OF THE ELEMENTS OF THE ALLEGED VIOLATION REQUIRES PROOF OF THE AGE OF THE COMPLAINANT, INCLUDE THE COMPLAINANT’S DATE OF BIRTH AS NOTED ABOVE. (I.E., SEXUAL ASSAULT OF A CHILD, INJURY TO AN ELDERLY, ETC.)

· Rule #3: I shall reside in a specified place as approved by my supervising officer.  

ALLEGATION:  (CHANGING RESIDENCE)

Rule #3: Failure to reside in a specified place as approved by my supervising officer

           On/About/Since: Enter the date Offender reportedly changed Residence


           At/About: Enter last approved address


           Comp/Adj/Oth: Enter the name of the CSO making the allegation.


Example

            Rule #3: Failure to reside in a specified place as approved by my supervising   

                          officer



On/About/Since: 10-28-01

At/About: 410 South Main, Apt. # 300, San Antonio, Bexar County, Texas



Comp/Adj/Oth: CSO Laura Miller

Rule #4: I shall not travel outside the State of Texas without the approval of my supervising officer. 

ALLEGATION: (Travel outside the United States).


Rule # 4: Leaving the United States without authorization by the CSO or Court

On/About/Since: (Enter date offender allegedly traveled outside the U.S.)



At/About: (Enter Country the offender allegedly entered)



Complainant: (Enter CSO’s name)


Example: 


Rule # 4 Leaving the United States without authorization by the CSO or Court



On/About/Since: 02-10-03



At/ About: Country of Mexico



Comp./Adj./ Oth: CSO Patty Moore

ALLEGATION:  (Traveling Out of State but within the United States without approval from supervising officer)
Rule #4: Leaving the State of Texas without the approval of my Supervising 

 
 Officer


 On/About/Since: (Enter date Offender left the state)


 At/About: (Enter City and State where offender traveled)


 Comp/Adj/Oth: (Enter the name of the CSO)

Example

Rule #4: Leaving the State of Texas Without Written Permission of My CSO


 On/About/Since: 6-7-89


 At/About: Nashville, Tennessee


 Comp/Adj/Oth: CSO Connie Malone

Rule #5: I shall not unlawfully own, possess, use, sell, nor have under my control any weapon or illegal weapon. 

ALLEGATION:  (POSSESSION OF A FIREARM)

Rule #5: Possession of a Firearm


On/About/Since: (Enter date or time period)


At/About: (Enter location - County and state will suffice)

Comp/Adj/Oth: (Enter type of firearm, i.e. Pistol, rifle, shotgun, etc.)

Note: Do not describe firearm in terms of caliber, gauge, manufacturer, model, etc.  

Example


Rule #5 Possession of a Firearm



On/About/Since: 10-31-02



At/About: Bexar County, Texas



Comp/Adj/Oth: Pistol

ALLEGATION:  (POSSESSION OF WEAPON)


Rule #5: Possession of a Prohibited or Illegal Weapon



On/About/Since: (Enter date time period)


At/About: (Enter location (County and state will suffice)

Comp/Adj/Oth: (Enter type of illegal or prohibited weapon)

Note: Illegal or prohibited weapon as defined by Chapter 46 Texas Penal Code, i.e. an explosive weapon, machine gun, short-barrel firearm, firearm silencer, switchblade knife, knuckles, armor-piercing ammunition or chemical dispensing device for prohibited weapons and club, blackjack, nightstick, mace, tomahawk, knife with blade over 5 1/2 inches, hand instrument designed to cut or stab by being thrown, dagger, bowie knife, sword or spear for illegal weapons.

Example 


Rule #5: Possession of a Prohibited or Illegal Weapon



On/About/Since: 7-15-00



At/About: Travis County, Texas



Comp/Adj/Oth: Knife with blade over 5 1/2 inches in length


Example

Rule #5: Use of a Prohibited or Illegal Weapon

On/About/Since: 3-15-02

At/About: Atascosa County, Texas

Comp/Adj/Oth: Short Barrel Firearm

NOTE: Any object, which is used to cause or threaten to cause bodily injury, is considered a violation of Rule #5 as a prohibition against the use or possession of weapon.

NOTE: The mere possession of an object by a offender is not a violation of Rule #5. For example, a offender who is arrested for Public Intoxication and, upon being searched is found to have a pocket knife with a blade under 5.5 inches. He is not in violation of Rule #5.   If he had threatened to use or used the knife, he is in violation of the rule. Additionally, had the blade of the knife been less than 5.5 inches, but qualified as an illegal knife, then the offender is in violation of Rule #5.

Examples:

Rule #5: Use of a Weapon 

On/About/Since: 04-23-01

At/About: Guadalupe County, Texas

Comp/Adj/Other: Susan Nelson/Screwdriver


Rule #5: Use of a Weapon

On/About/Since: 05-23-02

At/About: Comal County, Texas

Comp/Adj/Other: Gail Johnson/Hammer

Rule #6: I shall avoid persons or places of disreputable or harmful character.

ALLEGATION:  (ASSOCIATING WITH A PERSON WITH A CRIMINAL 

       RECORD)

“Avoid association” shall mean that an offender shall not associate with any person that is engaged in criminal conduct nor any person or group of persons whose specific association has been prohibited by written instruction by my Supervising Officer.
Rule #6: Association with person(s) of criminal background

            On/About/Since: (Enter date or time period)

At/About: (Enter location - County and State will suffice)

Comp/Adj/Oth: (Enter name of person(s) with felony conviction, or more than two misdemeanor convictions. If the person is on supervision, enter TDCJ

                        number with name)


Example

Rule #6: Association with person(s) of criminal background


On/About/Since: 06-24-02



At/About: Hays County, Texas



Comp/Adj/Oth: Bruce Benke, TDCJ #123456

Rule #8: I shall abide by all Special Conditions imposed upon me by the Board. 

ALLEGATIONS:  (VIOLATION OF SPECIAL CONDITIONS)

Rule #8-  (Enter special condition): Failure to (specify the alleged 



violation) 

On/About/Since: (Enter date or time period)



At/About: (Enter location of violation)



Comp/Adj/Oth: (Enter CSO’s name)

Note: When alleging a special condition violation, specify the alleged act that caused the alleged violation. For example, if Offender is charged with a violation of Rule #8-S, indicate whether the specific allegation is failure to attend treatment, a positive urinalysis, failure to submit to urinalysis, etc. The same applies to allegations for Sex Offender, Electronic Monitoring, Mentally Impaired, or any other specialized caseloads.  


EXAMPLE: (Positive Urinalysis)


Rule #8-S: Failure to abstain from the use of illegal drugs by testing positive for 

                  the use of opiates

On/About/Since: 8-26-02



At/About: Grimes County CSCD, 110 W. Main St., Anderson, Texas

Comp/Adj/Oth: CSO Francisco Garcia

EXAMPLE: (Failed to attend counseling session)


Rule #8-S: Failure to attend substance abuse treatment program



On/About/Since: 9-27-02

At/About: Counseling centers of America, 112 Blue Street, WhiteCastle, Texas

Comp/Adj/Oth: CSO Francisco Garcia

EXAMPLE: (Curfew Violation) 

Rule #8-O: Failure to abide by the daily activity schedule curfew by 

arriving late   



On/About/Since: 01-28-03



At/About: Dickens County CSCD, 113 E. Harris St., Spur, Texas


Comp/Adj/Oth: CSO Omar Sanchez

EXAMPLE:  (Failed to attend psychological evaluation or scheduled meeting with counselor and/or psychologist)

Rule #8-P: Failure to attend psychological evaluation as directed by Supervising 

Officer 



On/About/Since: 01-29-03



At/About:  Treatment Associates, 1810 Hanmore, Harlingen, Texas

Comp/Adj/Oth: CSO Helga Akins

RULE # 9- A: I hereby agree to abide by all rules of Community Supervision including, but not limited to the requirement that “I appear at any hearings or proceedings concerning alleged violations” of as required by law of the jurisdiction in which I may be found or the State of Texas.  

***NOTE:  This rule would apply to an offender who fails to appear at a summons hearing after being properly served with a summons***

ALLEGATION:  (OFFENDER FAILS TO APPEAR AT SUMMONS HEARING)

Rule # 9-A: Failure to Appear at Summons Hearing


On/About/Since:  (Enter the date of the scheduled summons)


At / About:  (Enter the location the summons hearing was to take place)



Comp./Adj./ Other:  (Enter name of supervising Officer)

Example:


Rule # 9-A: Failure to Appear at Summons Hearing



On/About/Since: 02-10-03



At /About: Austin II District Office, 1616 Headway Circle, Austin, Texas



Comp./Adj./Oth.:  CSO Bettina Jordan

Rule #9-C: I shall pay, during the period of my supervision, any and all outstanding fines, court costs, and fees adjudged against me to the clerk of the court of conviction, and I agree to provide my Supervising Officer with documentation verifying payment said amounts.  I shall pay a supervision fee for each moth that I am required to report to a Supervising Officer as instructed by my Supervising Officer.  


***NOTE: This condition is now listed under 9-C instead of 9-B***

ALLEGATION: (FAILURE TO PAY SUPERVISION FEES)

Rule #9-C: Failure to Pay Supervision Fees as Directed by my CSO

    On/About/Since: (Enter date of last payment or date of ID release)

    At/About: (Enter CSCD Office where payments are made)

    Comp/Adj/Oth: (Enter name of CSO making the allegation 

and the approximate amount of arrearage)

Example

Rule # 9-C: Failure to Pay Supervision Fees as instructed by my CSO
On/About/Since: 01-30-02

At/About: Hansford Co. CSCD, 511 S. Main St., Perryton, Texas 

Comp/Adj/Oth: CSO Helga Akins / by being in arrears 

Approximately $120.00                                                                                             

EXAMPLE: (FAILS TO PROVIDE ID UPON REQUEST FROM OFFICIAL)

Rule # 9- E: Failure to present a Texas Department of Public Safety (DPS) 

Identification Card or Driver’s License upon request from a Law Enforcement Officer or Texas Department of Criminal Justice Official 


On/About/Since: 02-10-01



At/About: Bexar County, Texas



Complainant:  Police Officer Edna Carrizales

ICAOS RULES PERTINENT TO PROBABLE CAUSE HEARINGS

Rule 5.101 Retaking by the sending state

(a) Except as required in Rules 5.102 and 5.103, at its sole discretion, a sending state may

retake an offender, unless the offender has been charged with a subsequent criminal

offense in the receiving state.

(b) If the offender has been charged with a subsequent criminal offense in the receiving

state, the offender shall not be retaken without the consent of the receiving state, or

until criminal charges have been dismissed, sentence has been satisfied, or the

offender has been released to supervision for the subsequent offense.

References:

ICAOS Advisory Opinion

12-2006[Neither the time frame nor the means by which the retaking of the offender shall

occur as outlined in Rule 5.101 (a) are provided]

History: Adopted November 4, 2003; amended September 26, 2007.
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Rule 5.103 Mandatory retaking for violation of conditions of

supervision

(a) Upon a request by the receiving state and a showing that the offender has committed

three or more significant violations arising from separate incidents that establish a

pattern of non-compliance of the conditions of supervision, a sending state shall

retake or order the return of an offender from the receiving state or a subsequent

receiving state.

(b) If the offender does not return to the sending state as ordered, then the sending state

shall issue a warrant that is effective in all compact member states, without limitation

as to specific geographic area, no later than 10 calendar days following the offender’s

failure to appear in the sending state.

References:

ICAOS Advisory Opinions

2-2005 [An out of state offender may be arrested and detained by a receiving state who

are subject to retaking based on violations of supervision, See Rule 4.109-1]

10-2006[Offenders transferred prior to the adoption of ICAOS rules August 1, 2004 may

be retaken under the current rules if one of the significant violations occurred

after August 1, 2004]

4-2007 [It is unreasonable to assume the subsequent application of Rule 5.103 (a) to

include violations occurring prior to an application being accepted as a basis to

require retaking]

History: Adopted November 4, 2003; amended October 4, 2006; amended September 26, 2007.
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Rule 5.108 Probable cause hearing in receiving state

(a) An offender subject to retaking for violation of conditions of supervision that may

result in a revocation shall be afforded the opportunity for a probable cause hearing

before a neutral and detached hearing officer in or reasonably near the place where

the alleged violation occurred.

(b) No waiver of a probable cause hearing shall be accepted unless accompanied by an

admission by the offender to one or more significant violations of the terms or

conditions of supervision.

(c) A copy of a judgment of conviction regarding the conviction of a new felony offense

by the offender shall be deemed conclusive proof that an offender may be retaken by

a sending state without the need for further proceedings.

(d) The offender shall be entitled to the following rights at the probable cause hearing:

(1) Written notice of the alleged violation(s);

(2) Disclosure of non-privileged or non-confidential evidence regarding the alleged

violation(s);

(3) The opportunity to be heard in person and to present witnesses and documentary

evidence relevant to the alleged violation(s);

(4) The opportunity to confront and cross-examine adverse witnesses, unless the

hearing officer determines that a risk of harm to a witness exists.

(e) The receiving state shall prepare and submit to the sending state a written report

within 10 business days of the hearing that identifies the time, date and location of the

hearing; lists the parties present at the hearing; and includes a clear and concise

summary of the testimony taken and the evidence relied upon in rendering the

decision. Any evidence or record generated during a probable cause hearing shall be

forwarded to the sending state.

(f) If the hearing officer determines that there is probable cause to believe that the

offender has committed the alleged violations of conditions of supervision, the

receiving state shall hold the offender in custody, and the sending state shall, within

15 business days of receipt of the hearing officer’s report, notify the receiving state of

the decision to retake or other action to be taken.

(g) If probable cause is not established, the receiving state shall:

(1) Continue supervision if the offender is not in custody.

(2) Notify the sending state to vacate the warrant, and continue supervision upon

release if the offender is in custody on the sending state’s warrant.

(3) Vacate the receiving state’s warrant and release the offender back to supervision

within 24 hours of the hearing if the offender is in custody.
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